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United States Court of Appeals for the 

District of Columbia 

No. 6564. 

Jesse L. Heiskell, Plaintiff in Error, 

vs. 

Robert Mozie. 

1 In the Municipal Court of the District of Columbia. 

No. L. & T. 633,082. 

Jesse L. Heiskell, Plaintiff, 

vs. 

Robert Mozie, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court, of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above en¬ 
titled cause, to wit: 

2 In the Municipal Court of the District of Columbia. 

No. 467 C Street N. W. 

No. L. & T. 633,082. 

Jesse L. Heiskell, 1115 Eye Street, N. W., Plaintiff, 

vs. 

Robert Mozie, Defendant. 

District of Columbia, to wit: 

Your complainant, Jesse L. Heiskell, being first duly 
sworn according to law, states that he is entitled to the 
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possession of thei premises Rear No. 1421 First Street, 

X. W., located in the District of Columbia, and that the 

same is unlawfully detained from him and held without 

* 

right by the defendant to wdiom the complainant had here¬ 
tofore rented the said premises as a monthly tenant and 
whose tenancy and estate has been determined bv default 

V V 

in the payment of rent, as provided in the agreement under 
which said tenancy was established. Complainant therefore 
prays that a Summons be issued commanding the defend¬ 
ant to appear and i show cause wdiy judgment should not be 
given against him for the restitution of the possession of 
said premises and costs of the suit. 

(Signed) JESSE L. HEISKELL. 

Subscribed and sworn to before me this 24th dav of 

%' 

June, A. D. 1935. 

[notary seal.] 

(Signed) ALMA L. KLOPFER, 

1 Notary Public, D. C. 

Summons. 

In the Municipal Court of the District of Columbia. 


No. L. & T. 

Jesse L. Heiskell, Plaintiff, 
vs. 

Robert Mozie, Defendant. 

The President of the United States to the defendant, Robert 
Mozie, Greeting: 

You are hereby summoned to appear in this Court on 
the 6 day of July A. D. 1935, at 9.30 o’clock A. M., to answer 
the plaintiff’s complaint and show cause why judgment 
should not be given against you for the restitution of the 
possession of the premises described in the complaint under 
oath filed herein by said plaintiff and costs of this suit and 
in case of your failure so to appear and answer, the suit 
will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this Jun. 
24, 1935. 

[court seal.] 

(Signed) BLANCHE NEFF, 

Clerk . 
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3 Memorandum of Oral Motion Made by Plaintiff in 

Proper Person for Judgment. 

Mins. 59, p. 253, July 6,1935. 

Conies now Jesse L. Heiskell and moves for ;udgment 
in (each of) the above entitled cause/s. 

Order of Court Upon Oral Motion for Judgment. 

Mins. 59, p. 261, July 6,1935. 

Comes now Richard A. Harman, a member of the Bar 
of the Supreme Court of the District of Columbia, and 
moves the Court to strike the pleading in the above en¬ 
titled cause and hold plaintiff in contempt for violation of 
Rules 2 and 22 of The Municipal Court of the District of 
Columbia. Leave given movant by the court to file written 
petition. 


4 In the Municipal Court of the District of Columbia. 

L. & T. No. 633-082 et seq. 

In re Jesse L. Heiskell, 1115 Eye Street N. W., Washington, 

D. C. 

Petition for Contempt Adjudication and Other Relief. 

Now comes Richard A. Harman, a member of the Bar of 
the Supreme Court of the District of Columbia ancfl a prac¬ 
ticing attornev at law, as amicus curiae and also ip his own 
right and for the benefit of himself, all other attorneys at 
law similarly situated, the Courts and the public in general 


and respectfully shows to this Honorable Court as follows: 

1. That Jesse L. Heiskell is an individual engaged in the 
business of a real estate and rental collection agent in the 
District of Columbia and that he has been so engaged for 
a long period of time. 

2. That Rule 22 of this Court provides: 

“No person shall be permitted to appear in a representa¬ 
tive capacity in any cause except for the purpose pf secur¬ 
ing a continuance, or sign pleadings, writs, or othet papers 
filed in the Court, except he be a member of the bar of the 
Supreme Court of the District of Columbia.” 
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and that said Jesse L. Heiskell has and for a long time has 
had full knowledge of the provisions of said rule. 

3. That said Jesse L. Heiskell does a great deal of busi¬ 
ness in rental of real estate and represents owners of the 
said real estate in the rental thereof and collection of rents 
therefrom. His method of collecting rents is by having 
leases which were made prior to his employment assigned 
to him, and by executing such leases or rental agreements 
in his own name as landlord where such were not made 
prior to his employment. His agreement with the owners 
of the real estate is that he receives 5%, more or less, of 
the amount of rents collected by him upon and from such 

properties. > He holds himself out to the public as 
5 conducting a rental business and collecting rents for 
anyone who will employ him so to do in connection 
with rental of real estate. 

4. When a tenant fails to pay rent, Mr. Jesse L. Heis¬ 
kell himself, in his own name, files pleadings in this Court 
for possession of the premises unless the tenant shall pay 
the rent before eviction. He appears in open Court and 
prosecutes the cases so filed, among which cases are the 
following, to wit: 

(1) L. & T. Case No. 633-082 vs. Robert Mozie. 

(2) i 633-083 vs. Leroy A. McMullen. 

(3) i 633-084 vs. Robert Williams. 

(4) 633-086 vs. Mahala Gatewood. 

each and every of which said cases were returnable in 
Court on, to wit, July 6th, 1935, and which were called in 
open Court, whereupon said Jesse L. Heiskell, himself, ap¬ 
peared before this Court, in open Court, and prosecuted 
each and every of the said causes and moved for judgment 
for possession therein, whereupon, subsequent to such said 
motions by said Jesse L. Heiskell, the Court, upon motion 
of this petitioner, withheld the entry of judgment and con¬ 
tinued the said causes, and each of them. 

5. That said Jesse L. Heiskell stated in open Court, on, 
to wit, July 6th, 1935, that he, the said Jesse L. Heiskell was 
not the owner of the properties upon which he filed and 
prosecuted said suits, and petitioner says that said Jesse 
L. Heiskell is not the owner of the said properties nor the 
owner of the legal and equitable title to the rentals there¬ 
from, but that he, the said Jesse L. Heiskell, is an employee 
of and rental agent for the owner thereof. 
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6. That the Supreme Court of the District of Columbia, 
in Equity cause No. 57,774, entitled Harman vs. Be rry, en¬ 
joined such practices in a final decree now in full force and 
effect in this jurisdiction in the following words, to wit: 

“Ordered, adjudged and decreed: 

“1. That the defendant, J. McKenney Berry, is hereby 
permanently enjoined and restrained from filing apd con¬ 
ducting in the Municipal Court of the District of Columbia 
landlord and tenant complaints for recovery of possession 
or collection of rents in cases where the defendant 
6 is not the owner of the real estate^ involved ^herein, 
or the owner of the legal and equitable titl6 to the 
rentals therefrom, unless said proceedings shall be fjled and 
conducted on his behalf by a member of the bar of Jthe Su¬ 
preme Court of the District of Columbia.” 

and that the decisions of said Supreme Court are 
upon this Court and that said Jesse L. Heiskell has 
had full knowledge of said decree. 

7. That the decree of the Supreme Court of the [District 
of Columbia aforesaid was passed on, to wit, Marjjh 14th, 
1935, and that on or about the date next aforesaid saj.d Jesse 
L. Heiskell had a conference with a member of the Bar of 
the Supreme Court of the District of Columbia, to |wit, El¬ 
mer Cummins, Esq., concerning the practices pursued by 
said Jesse L. Heiskell, and petitioner is informed, believes, 
expects to prove upon a hearing hereon, and therefore avers 
that said Jesse L. Heiskell was then and there informed by 
said Elmer Cummins, Esq., that, in the opinion of said 
Elmer Cummins, Esq., such practices constituted contempt 
of Court, and that said Jesse L. Heiskell has also b^en like¬ 



wise informed by others. 

8. That the pleadings in the aforesaid cases filed by said 
Jesse L. Heiskell as aforesaid, fail to comply with| Rule 2 
of this Court in that they are not endorsed as required by 
said rule and as is the customary and usual practicd in such 
cases in this Court. 

9. That this Court has no jurisdiction to enter qr grant 
judgment in any of such cases in that summons apbears to 
have been improvident-ally issued upon complaint instituted 
and maintained by Jesse L. Heiskell when he, the said 
Jesse L. Heiskell, had and has no capacity to sue^ and in 
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pursuance of a general unlawful practice of the law engaged 

in bv the said Jesse L. Heiskell. 

* 

Wherefore, the premises considered, petitioner respect¬ 
fully suggests; 

7 1. That all pleadings filed by said Jesse L. 
Heiskell be stricken and such causes stand as dis¬ 
missed bv the Court. 

* 

2. That said Jesse L. Heiskell be adjudicated in contempt 
of this Court and punished accordingly. 

3. For such other and further relief as to this Court may 
seem proper. 

RICHARD A. HARMAN, 

i Petitioner. 

District of Columbia, ss : 

Richard A. Harman, being first duly sworn, on oath says 
that he has read and knows the contents of the within and 
foregoing petition, by him subscribed; that the matters and 
things therein set forth upon his own knowledge are true 
and those set forth upon information and belief he verily 
believes to be true. 

' RICHARD A. HARMAN. 

Subscribed and sworn to before me this 6th day of July, 
1935. 

[seal.] ; SAIRA A. HARMAN, 

Notary Public, D. C. 

8 In the Municipal Court of the District of Columbia. 

Landlord and Tenant Proceedings Nos. 633-082, 633-083, 

633-084, 633-086. 

In re: Jesse L. Heiskell, 1115 Eye Street, N. W., Wash¬ 
ington, D. C. 

Motion to Strike Petition Filed by Richard A. Harman. 

Comes now the respondent, Jesse L. Heiskell, plaintiff in 
the above numbered landlord and tenant proceedings, and 
moves the court to strike out the petition filed in said four 
proceedings by one Richard A. Harman, entitled 4 4 Petition 
for Contempt Adjudication and Other Relief’’, or in the 
alternative to strike out prayer number two of said petition, 
on the following grounds, to wit: 
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1. That this court has no jurisdiction to entertaiji such 
a petition save and except as an original proceeding 

2. That said petition attempts to set up a criminal con¬ 
tempt, as distinguished from a civil contempt, and such a 
proceeding can only be instituted as an original actiot. 

3. That said petition alleges no facts sufficient in law to 
grant either of the prayers thereof. 

THOS. MORTON GITTINGS, 

Attorney for Jesse L. Heiskell 
for Purposes of This Motion Only. 

Thos. Morton Gittings, 635 F Street, N. W., Washington, 
D. C., Attorney at law. 

9 Order Overruling Motion to Strike Out Petition. 
Mins. 59, p. 262, July 10, 1935. 

Upon consideration of the motion filed herein by Jesse L. 
Heiskell to strike the petition filed by Richard A. Harman, 
entitled “Petition for Contempt Adjudication and Other 
Relief ”, it is ordered that said motion be, and the same- is 
hereby overruled. Exceptions noted by Jesse L. Heiskell. 

10 In the Municipal Court of the District of Columbia. 

Landlord & Tenant Nos. 633-082, 633-083, 633-084, 633-086. 

In re Jesse L. Heiskell, 1115 Eye Street, N. W., Wash¬ 
ington, D. C. 

Answer of Jesse L. Heiskell to Petition of Richard A. 
Hannan, Praying for Contempt Adjudication, etc. 

For answer to the petition of Richard A. Harman died in 
the above numbered landlord and tenant proceedings pray¬ 
ing for a contempt adjudication and other relief, your re¬ 
spondent, Jesse L. Heiskell, says as follows: 

1. That he admits the allegations of paragraph one. 

2. That he admits Rule No. 22 of this Court to be as set 
out. He denies that he has had full knowledge of the provi¬ 
sions of this rule for a long time past and avers that he had 
never read the same until the petition herein was served 
upon him. 

In further answer to this paragraph he avers that Ihe has 
known in a general way for many years past that there was 
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a rule of this Court that only permitted attorneys, duly ad¬ 
mitted to practice before the Supreme Court of the District 
of Columbia, to appear in a representative capacity save 
and except for the purpose of taking default judgments and 
continuances; that he has always understood from repu¬ 
table and learned members of the bar, past and present, 
that such rule had no application to a litigant appearing in 
proper person, and that a landlord came within this cate¬ 
gory. He is advised by counsel, and upon such information 
avers, that shortly after this Court became a court of rec¬ 
ord by the Act of Congress of March 3, 1921, one of the 
rules of court enacted was as follows: 

“No person shall be permitted to appear in a representa¬ 
tive capacity in any cause except for the purpose of taking- 
default judgments, or for the purposes of securing a con¬ 
tinuance, except he be a member of the bar of the Supreme 
Court of the District of Columbia;” 

11 that this rule continued in force through the years 
and was known as Rule No. 23 on August 30, 1934; 
that on this date ikaid rule was amended to read as follows: 

‘‘No person shall be permitted to appear in a representa¬ 
tive capacity in any cause, or sign pleadings, writs or other 
papers filed in the Court except he be a member of the bar 
of the Supreme Court of the District of Columbia. (Effec¬ 
tive October 1, 1934) ”; 

and that sometime between October 1, 1934, and November 
15,1934, said rule was further amended to read as set forth 
in the petition here being answered. 

Further answering said paragraph respondent avers that 
for more than forty-eight years past he has been engaged, 
among other things, in the business of leasing properties in 
the District of Columbia; that during this period, in his 
capacity as landlord, it has been necessary for him to in¬ 
stitute several hundred summary proceedings annually to 
recover the possession of properties where the tenant has 
been in default in the payment of rent, or where he has held 
over upon the expiration of his term; that it has been his 
custom during this period of time to file and prosecute to a 
final conclusion such summary proceedings in proper per¬ 
son, and, until the trial of the four cases here involved, such 
procedure upon his part has never been denied by any 
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judge, past or present, of this court. He further av|ers that 
shortly after Rule No. 23 was amended on August $0, 1934, 
as above stated, a hearing was granted by this Court sitting 
en banc to respondent, and others, for the express purpose 
of hearing objections to the rule as amended; that he ap¬ 
peared at such hearing, addressed the Court in person, and 
from statements made by various of the judges sitting was 
given to believe that it was not the intention of the Court to 
construe the rule as affecting the right of landlords from 
prosecuting summary proceedings in proper person, but 
that the sole and only purpose thereof was to prohibit the 
disreputable practice that had grown up of clerks, office 
boys, janitors and messengers of landlords from ap- 
12 pearing before the Court for the purpose of taking 
default judgments, issuing writs of restitution and 
the like. j 

Further answering said paragraph, respondent states 
that he is advised by counel, as matter of law, that present 
Rule No. 22 of this Court effects no change whatsoever in 
original Rule No. 23 in so far as the provision denying the 
right to any person in a representative capacity to appear 
and prosecute any cause is concerned, save and except that 
whereas under original Rule No. 23 a person in a represen¬ 
tative capacity could only appear in any cause for the pur¬ 
pose of taking a default judgment or continuance, such per¬ 
son can now appear for the purpose of taking a continuance 
only. 

3. He admits the allegations of paragraph three. In fur¬ 
ther answer to this paragraph he avers that the allegations 
thereof are immaterial and irrelevant to anv issued before 
this Court in the landlord and tenant proceedings \n ques¬ 
tion, or in determining any violation of the Rules of this 
Court in connection with the prosecution thereof; and that 
this Court is estopped by the law in such case made and pro¬ 
vided from considering any question as to the title or 
ownership of the premises in question as distinguished from 
the right of possession. 

4. He admits the allegations of paragraph four in con¬ 
nection with his course of conduct in the filing and prosecu¬ 
tion of the four landlord and tenant cases here in question. 
He avers that in each case there is in existence a written 
monthly lease agreement or contract between respondent, 
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as lessor, and the respective defendants, as lessee; that said 
contracts are all made out on similar printed blank forms of 
the Law Reporter Printing Company, being known as “ Law 
Reporter Blank No. 66—Agreement Between Landlord and 
Tenant”, such forms being in daily use in this jurisdiction 
for many years past; and that the only variance in each of 
said contracts being the name of the tenant, description of 
premises leased, amount of rental, date of commencement 
of the term demised, and date of execution. He attaches 
hereto a true copy of the contract between himself, 
13 as lessor, and the defendant, Robert Mozie, in case 
No. 633082, marked “Heiskell Exhibit A”, and prays 
that the same be taken and considered as part of this 
answer. 

5. He admits that he is not the owner of the four proper¬ 
ties here involved but denies that he is an employee of the 
owner thereof. He admits as between the respective owners 
thereof the legal relationship of principal and agent exists 
but avers that such relationship is not material or relevant 
to the proper determination of any question within the 
jurisdiction of this Court; and that, as a consequence 
thereof, this Court is estopped as a matter of law from giv¬ 
ing any consideration or weight to such relationship. He 
further avers that 1 in so far as the jurisdiction of this Court 
extends, he is the only person that could file and prosecute 
the summary proceedings here involved; and, that therefore 
he is the real party plaintiff and cannot be denied the right 
to file and prosecute said actions in proper person. 

6. He admits that the order set forth in paragraph six 
was entered by the Supreme Court of the District of Colum¬ 
bia in the case of Harman vs. Berry, Equity Cause No. 
57,774. He denies, upon advice of counsel, that this order 
is binding upon this court in the four landlord and tenant 
cases here involved. 

7. He denies all the material allegations of paragraph 
seven. 

8. He denies the allegations of paragraph eight. 

9. He is advised by counsel that the allegations of para¬ 
graph nine are conclusions of law and, therefore, are not 
required to be answered. 

Further answering the petition here exhibited against 
him respondent states that he is advised by counsel, as mat- 
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ter of law, that the relief therein prayed should j not be 
granted for the following reasons: 

(a) That said petition alleges no facts sufficient ii|L law to 
justify the granting of the prayers thereof, ojr either 
14 of them. 

(b) That to grant the prayers of said petition, or 
either of them, would be in violation of respondent ’i rights 
under the Fifth Amendment to the Constitution j of the 
United States. 

(c) That the conventional relationship of landlord and 
tenant exists between the respondent and the respective de¬ 
fendants in said four landlord and tenant proceedings, and, 
as a consequence of such relationship, this Court has no 
power by rule or otherwise to deny respondent the right to 
file, appear in, and prosecute said actions in proper person. 

(d) That to place the construction upon Rule 22 of this 
Court, as prayed by petitioner, would be in derrogajtion of 
respondent’s rights under the common law, still in fforce in 
the District of Columbia, to appear and prosecute in proper 
person as party plaintiff the actions here involved. 

Wherefore, having fully answered said petition exhibited 
against him, your respondent prays that the same be dis¬ 
missed, and that he be allowed to go hence with his proper 
costs. 

JESSE L. HEISKELL, 

Respondent. 

THOS. MORTON GITTINGS, 

Attorney for Jesse L. Heiskell, Respondent, 
and appearing as such attorney for purposes 
of said contempt proceedings only. 

635 F Street, N. W., 

(Barrister Building) Wash., D. C. 

District of Columbia, ss : 

Jesse L. Heiskell, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed, and knows the contents thereof; that th^ facts 
therein stated as true are true, and those stated ujpon in¬ 
formation and belief, he believes to be true. 

JESSE L. HEISKELL. 

Subscribed and sworn to before me this 15th day of July, 
1935. ALMA L. KLOPFER, 

Notary Public. 
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15 In the Municipal Court of the District of Columbia. 

L. and T. No. 633-082, et seq. 

In re Jesse L. Heiskell. 


Motion to Strike Parts of Answer of Jesse L. Heiskell . 

Now comes Richard A. Harman, as amicus curias and as 
an officer of this Court and member of the Bar, and moves 
the Court to strike certain parts of the answer of Jesse L. 
Heiskell, filed herein, to wit: 

1. Paragraph 2 of said answer from the words ‘‘He de¬ 
nies” to the words “upon him”, being the entire second 
sentence of said paragraph and for reason therefore says: 

(a) such statement is repugnant to the verified state¬ 
ments contained in paragraph numbered 2 of said answer 
appearing on page 2 of said answer in which the affiant, 
Heiskell, specifically states: 

“* * * that shortly after Rule No. 23 was amended 

* * * a hearing was granted by this Court * * * to 

respondent, and others, for the express purpose of hearing 
objections to the rule as amended; that he appeared at such 
hearing, addressed the Court in person, and * * *.” 

whereas, in the second sentence of the same paragraph re¬ 
spondent sets forth the positive statement that he had never 
read the said rule, present Rule 22 being Rule 23 as 
amended. 

(b) and for other reasons. 

2. That part of the answer starting with the words “In 
further answer”, line 10, page numbered 1, to the words 
“as Rule No. 23”, inclusive (line 4, page 2), and for rea¬ 
sons therefor savs: 

(a) The statements therein set forth are vague, indefi¬ 
nite, inspecific, immaterial and argumentative, and con¬ 
tains no offer to prove such allegations even if they were 
material. 

16 (b) And for other reasons. 

3. That part of the answer starting with the words “Fur¬ 
ther answering” appearing in line 15, on page 2 of said an- 
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swer to the end of paragraph numbered 2 in said answer, 
and for reasons therefor says: 

(a) the averments of the answer therein contair.ed are 
immaterial, irrelevant, argumentative, conclusions and re¬ 
sult of the operation of the mind of respondent, pleads that 
respondent was 4 ‘ given to believe” matters concerning 
which nothing of record is alleged and constitutes purely 
hearsay, rumor and conclusions. 

(b) The said averments attempt to plead the advice of 
counsel as a defense in contempt, but fail to plead, allege, 
aver or assert that respondent relied upon such advice or 
that he had such advice at or prior to the time of the doing 
of the acts complained of. 

(c) The said averments and allegations constitute no de¬ 
fense and are highly argumentative, and plead no facts 
upon which the respondent might rely. 

(d) And for other reasons. 

4. That part of the answer starting with “and tljiat this 
Court” in the sixth line of paragraph numbered 3,, to the 
end of said paragraph, and for reasons therefor says; 

(a) There is no question of title or ownership required 
to be determined in these proceedings, and said allegation is 
immaterial, irrelevant, argumentative and a conclusion of 
the respondent and pleads no facts upon which |the re¬ 
spondent might rely. 

(b) And for other reasons. 

5. That part of the answer in paragraph numbered 4 
reading as follows, to wit: 

17 “of the Law Reporter Printing Company, being 
known as law reporter blank No. 66—Agreement 
Between Landlord and Tenant, such forms being in daily 
use in this jurisdiction for many years past;” 

and for reasons therefor says: 

(a) The same is immaterial, irrelevant, conclusions of 
the respondent and respondent does not plead that he did 
the acts complained of in reliance upon such matters or 
that the Law Reporter Printing Company is any authority 
for the use of such forms or the appearance in opein Court 
in the prosecution of causes by respondent herein. 

(b) And for other reasons. 
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6. That part of said answer starting* with the words “He 
admits as between the respective owners thereof” in line 3 
of paragraph numbered 5 in said answer, to the end of said 
paragraph, and for reasons therefor says: 

(a) The said allegation concerning “respective owners” 
is vague, indefinite, uncertain and obviously pleaded solely 
to becloud the issue. 

(b) The said words and language pleads conclusions of 
the respondent, isi highly argumentative, does not attempt 
to plead any facts upon which the respondent relied or 
could rely for defense or any other item, except conclu¬ 
sions and argument and is not in answer to any allegations 
of the petition herein. 

(c) And for other reasons. 

7. The entire second sentence in paragraph numbered 6 
in said answer, and for reasons therefor savs: 

• m/ 

(a) The same pleads conclusions and does not plead 
any facts upon v,hich the respondent might rely, and is 
argumentative. 

(b) And for other reasons. 

8. That part of the said answer consisting of paragraphs 
lettered (a), (b), (c), (d), respectively, jointly and sev¬ 
erally, on page 4 et seq. of said answer, and for reasons 
therefor savs: 

(a) The matters therein alleged are conclusions, argu¬ 
mentative and contain no statements of fact upon 
18 which respondent might rely. 

(b) That the matters therein alleged are res 
judicata, having been argued before and passed upon by 
this Court in motion heretofore filed and argued in this 
cause. 

(c) That the allegations thereof are purely conclusions 
and the result of the operation of the mind of the re¬ 
spondent. 

(d) And for other reasons. 

RICHARD A. HARMAN, 

417 Evans Bldg., 
Washington, D. C., 
Petitioner as Aforesaid. 
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19 Order Granting Motion to Strike Out in Part , and 

Denying Same in Part. 

Mins. 59, pp. 263, July 17, 1935: 

Upon consideration of the motion filed herein by Richard 
A. Harman to strike certain parts of the answer of Jesse 
L. Heiskell filed herein in the above entitled cause(s) it is 
ordered that as to paragraphs numbered 1, 2, 4, 5, 6 and 
7 of said motion, that the same be, and it is hereby over¬ 
ruled. 

As to paragraph 3 of said motion to strike, it is ordered 
that said motion be, and the same is hereby granjted as to 
the words beginning “That he appeared” in th^ 8th line 
from the bottom of page two of said answer, do'ttfn to and 
including the words “and the like” in the 2nd lin^ of page 
3, with leave to the said Jesse L. Heiskell to amend as to 
this portion of his answer. As to the remainder of para¬ 
graph 3 of said motion to strike, it is ordered that the same 
be and it is hereby overruled. 

As to paragraph 8 of said motion, it is ordered that the 
same be, and it is hereby granted as to portion of answer 
designated as “a”, “c” and “d” of paragraph 8 and over¬ 
ruled as to said paragraph 8, section “b”. Defendant’s 
attorney notes exceptions to rulings. 

20 In the Municipal Court of the District of Columbia. 

i 

Landlord & Tenant Cases Nos. 633,082, 633,083, 633,084, 

633,086. 

In re Contempt of Jesse L. Heiskell. 

I 

Amendment to Answer of Jesse L. Heiskell. 

Comes now Jesse L. Heiskell, by and through hi.s attor¬ 
ney, and with leave of court first had and obtained, amends 
his answer heretofore filed in the above entitled <jases by 
inserting on Page Two of said answer, line thirty-one 
thereof after the words “as amended;” the following: 

“That he appeared at such hearing, addressed tile court 
in proper person, and Judge Aukam stated that it was not 
the intention of the court to construe the rule as affecting 


if> 
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the right of landlords from prosecuting summary pro¬ 
ceedings in proper person”. 

THOS. MORTON GITTINGS, 

Attorney for Jesse L. Heiskell but appear¬ 
ing special for said contempt proceeding 
only , 635 F Street N. IF., Washington , 

D. C. 

Let this amendment be tiled. 

A. W. SCOTT, 

Judge. 

21 In the Municipal Court of the District of Columbia 

(in Open Court). 

L. & T. No. 633-082, et seq. 

In re Contempt of Jesse L. Heiskell. 

Order Finding Respondent in Contempt , etc. 

Whereas, on the sixth day of July, 1935, in open court, 
and in the presence of the judge thereof, to wit, A. W. 
Scott, presiding, and during the session of said court, and 
while said court was engaged in its regular business of 
hearing and determining cases before it, one Jesse L. Heis¬ 
kell was guilty of misbehavior in the presence and hearing 
of said court, in this, to wit; said Jesse L. Heiskell, not 
being a member of the Bar of the Supreme Court of the 
District of Columbia, appeared in his own person and 
prosecuted and moved for judgment for possession of real 
property, of which real property he was not and does not 
claim to be the owner, in each of four certain cases then 
and there pending in and before this court, in each of 
which said four cases said Jesse L. Heiskell named him¬ 
self and represented himself to be plaintiff in proper per¬ 
son, whereas he was, in fact the rental agent for the owner 
of such properties and appeared in a representative capac- 
itv as such and in violation of Rule 22 of this court; 

And whereas on the said sixth day; of July the aforesaid 
misbehavior was noted in open court and in the presence 
and hearing of said Jesse L. Heiskell by the Court and 
the, said matter continued until July 8th, 1935 in order and 
for the purpose that one Richard A. Harman, Esq., a mem- 
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ber of the Bar of the Supreme Court of the District of 
Columbia, appearing as amicus curia? and as a member of 
the Bar and an officer of the court, might file in court and 
serve said Jesse L. Heiskell with petition specifying the 
items of alleged misbehavior; 

22 And whereas on the 8th day of July, 1935, such pe¬ 
tition was filed in this Court in the same cause 
then and there pending as aforesaid, and copy thereof was 
served on and received by said Jesse L. Heiskell, and the 
said Jesse L. Heiskell requested a continuance unti}, to wit, 
July 10th, 1935 which continuance was granted by this 
Court, 

And whereas, on, to wit, July 10th, 1935, said Jesse L. 
Heiskell and his attorney appeared in open cotirt and 
moved to strike out the petition filed as aforesaid, which 
motion was, by the court, after argument thereof by coun¬ 
sel, overruled and denied; 

And whereas said Jesse L. Heiskell thereupon moved for 
a continuance until July 17th, 1935, which motion was 
granted by the Court, 

And whereas said Jesse L. Heiskell thereafter pled his 
answer to said petition, by and through his attorney, and 
the matter came on for hearing on, to wit, July 17^h, 1935, 
upon motion filed by petitioner to strike certain barts of 
said answer, which motion was, by the Court, after argu¬ 
ment by counsel, granted in part and overruled in part. 

And whereas, thereafter and on the same day ^nd date 
the said matter came on for hearing in open court upon 
said verified petition and verified answer and upcfn testi¬ 
mony taken in open court, whereupon, upon consideration 
thereof the court finds, to wit: 

1. That Jesse L. Heiskell is an individual engaged in the 
business of a rental collection agent and does not claim 
to be the owner of the property on which he sued for pos¬ 
session in the causes specified herein. 

2. That said Jesse L. Heiskell, acting as agent of and 
for the respective owners of four certain parcels of real 
estate situated in the District of Columbia, filed in this 
court for and in behalf of such owners, four certain actions 
for possession of real property, to wit, an action against 
Robert Mozie, an action against LeRoy McMullen, an 
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action against Robert Williams, an action against 

23 Mahala Gatewood, in each of which said actions the 
said Jesse L. Heiskell named himself as plaintiff; 

that the only interest said Jesse L. Heiskell has in said 
properties is a contingent commission of 5% of the amount 
of rentals collected thereon. 

3. That on, to wit, July 6, 1935, said Jesse L. Heiskell 
appeared in this court, in open court, in a representative 
capacity, and prosecuted each of the said actions as agent 
of and for the divers owners thereof. 

4. That at the time of, and prior to the doing of the said 
acts by said Jesse L. Heiskell, said Jesse L. Heiskell had 
full knowledge of Rule 22 of this Court and also knew that 
such practices had been held by the Supreme Court of the 
District of Columbia, in the case of Harman vs. Berry, 
Equity Xo. 57,774 in said court, to constitute the unauthor¬ 
ized practice of law and had been enjoined by said Court. 

5. That the said Jesse L. Heiskell knowingly and inten- 
tionallv violated the rules of this Court and rule 22 of this 
court, in open court as aforesaid. 

And whereas the said Jesse L. Heiskell was guilty of a 
contempt of this court in each of the four cases aforesaid 
by misbehavior in violating the rules of this court as afore¬ 
said and by refusal to obey the lawful rules of this court 
as aforesaid: 

Now, therefore, it is, this 19th day of July, by the Court, 
ordered and adjudged that the said Jesse L. Heiskell, by 
reason of said acts, was, and is, guilty of contempt of the 
authority of this court, committed in its presence on, to 
wit, July 6th, 1935, in each of the four cases aforesaid; 

And it is further ordered, that the said Jesse L. Heiskell 
be punished for said contempt by a fine of Five dollars in 
each of the aforesaid four cases, the said fine to be 

24 paid to the clerk of this court forthwith, or, in lieu 
thereof, by imprisonment for a period of one hour 

in each case; 

And it is further ordered that if this judgment be exe¬ 
cuted by imprisonment, the said Jesse L. Heiskell be impris¬ 
oned in the District of Columbia asylum and jail, in the 
District of Columbia, until the further order of this Court, 
but not to exceed said term of four hours. 
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And it is further ordered, that a certified copy of this 
order, under the seal of the court, be process and ^arrant 
for executing this order. 

ARMOND W. SCOTTi, 

Judge. 

25 Order of Dismissal of Complaimi. 

Mins. 59, p. —, July 19, 1935. 

Upon motion of respondent Jesse L. Heiskell, it is hereby 
ordered that each of the above cases be dismissed without 
prejudice, exception noted. 

Memorandum as to Motion to Stay Execution of Contempt 
Order . Memorandum as to Giving Recognizance. 

Mins. 59, p. 263, July 19, 1935. 

Upon consideration of defendenat’s oral motion, in the 
above entitled cause, to stay execution for the purpose of 
applying for writ of error to Court of Appeals granted. 

It is further ordered that recognizance in the penal 
amount of fifty dollars ($50.) be executed, approved and 
fled. 

Recognizance with Patrick F. O’Connor surety approved 
and filed (See L. and T. Docket 160-633082). 

26 [Stamp:] Filed Jul. 29, 1935. Municipal Court, Dis¬ 

trict of Columbia. 

United States of America, ss: 

The President of the United States, 

To the Honorable A. W. Scott, 

Judge of the Municipal Court of the District of Co¬ 
lumbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in tdie said 
Municipal Court, before you, between Jesse L. Heiskell, 
Plaintiff, and Robert Mozie, Defendant, L. and T. 633,082, 
a manifest error hath happened, to the great damage of the 
said Plaintiff, as by his complaint appears. 

M 7 e being willing that error, particularly on the contempt 
phase of the proceedings, if any hath been, should be duly 
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corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the United States Court 
of Appeals for the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 27th day of July, in the 
vear of our Lord one thousand nine hundred and thirty- 
five. 

[Seal United States Court of Appeals for the District 
of Columbia.] 

HENRY W. HODGES, 

! Clerk of the United States Court of 
Appeals for the District of Co¬ 
lumbia. 

By MONCURE BURKE, 

Deputy Clerk. 

Allowed bv 

D. LAWRENCE GRONER, 

Associate Justice of the United States Court of 
Appeals for the District of Columbia. 

27 In the Municipal Court of the District of Columbia. 

L. and T. No. 633,082. 

Jesse L. Heiskell, Plaintiff, 

vs. 

Robert Mozie, Defendant. 

Assignment of Errors. 

The Court erred: 

1. In not granting plaintiffs motion to strike out the 
petition of Richard A. Harman. 
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2. In not granting plaintiff’s motion for a directed ver¬ 
dict or finding in his favor at the close of the evidence in 
the contempt proceeding. 

3. In its order by finding that plaintiff was guilty of a 

contempt of court in that he had acted in a representative 

capacity in this case, and therefore, had knowingly g[nd in- 

tentionallv violated Rule No. 22 of said Court. 

•/ 

4. By not finding in its order that plaintiff had thi right 
to file, appear, and prosecute this case in proper person. 

5. In dismissing without prejudice the complaint filed 
in this case. 

THOS. MORTON GITTINGS, 
Attorney for Plaintiff, 

635 F St., N. W., p. C. 

Service of a copy of the foregoing assignment of errors 
acknowledged this 5th day of August, 1935. 

RICHARD A. HARMlAN. 

28 In the Municipal Court of the District of Columbia. 

L. and T., No. 633,082. 

Jesse L. Heiskell, Plaintiff, 

vs. 

Robert Mozie, Defendant. 

Notice to Counsel in re Submission of Bill of Exceptions. 

Richard Harman, Esq., 

Evans Building, 

Washington, D. C. 

Sib: 

Please take notice that the attached bill of exceptions 
will be called to the attention of and submitted to th^ court 
on August 29th, 1935, at ten o’clock, A. M., for the purpose 
of having the same signed and sealed by the court. 

(Signed) THOS. MORTON GITTINGS, 
Attorney for Plaintiff, 635 F Street, N. W., 

Washington, p. C. 

Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 14 day of August, 1^35. 
(Signed) RICHARD A. HARMAN. 
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L. and T., No. 633,082. 

Jesse L. Heiskell, Plaintiff, 


vs. 

Robert Mozie, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled case came on 
for hearing, including the issues raised by the contempt 
petition tiled in said case by one Richard A. Harman and 
the answer thereto of the plaintiff (respondent in said peti¬ 
tion), before Judge A. W. Scott on the 17th day of July, 
1935, and thereafter was further proceeded with, and the 
petitioner in said icontempt petition, to maintain the issues 
raised by said petition and answer, called as his witness, 
the plaintiff, Jesse L. Heiskell, who being first duly sworn, 
testified on direct examination as follows : 

That he executed and filed as plaintiff the landlord and 
tenant complaint in this case, also in the following cases, 
namely L. & T. No. 633,083, wherein one LeRoy A. Mc¬ 
Mullen was the defendant, L. & T. No. 633,084, wherein 
one Robert Williams was the defendant, and L. & T. No. 
633,086, wherein one Mahala Gatewood was the defendant; 
that he appeared in court on July 6, 1935, and moved for 
judgment in each of said cases respectively; that he was 
not the owner of any of the properties involved in said 
four cases. 

Thereupon the complaint in each of said four cases was 
admitted in evidence. 

Witness further testified that he was the plaintiff in 
another landlord and tenant proceeding, No. 617,306, 
-wherein one Kraskin was the defendant; that the proceed¬ 
ings in that case commenced in February, 1935, and con¬ 
tinued into March; that he obtained judgment in said case; 
that Mr. Martin O’Donoghue did not obtain judgment in 
that case; that after he obtained judgment, a motion 
30 was filed by the defendant to set the judgment aside, 
and that in the proceedings relative to such motion 
Mr. O’Donoghue did appear for him. 




JESSE L. HEISKELL VS. ROBERT MOZIE 


23 


Thereupon the original papers in the Kraskin cate were 
admitted in evidence and the same show: That the com¬ 
plaint was executed and filed on the 21st day of February, 
1935; that summons was duly served upon the defendant 
on the 25th day of February, 1935; that judgment on the 
complaint was entered on the 8th day of March, 1935, and 
on the same date, and thereafter, a motion was filed by the 
defendant to set aside the judgment on the ground that 
the plaintiff was attempting to collect rent by eviction pro¬ 
ceedings although he, the plaintiff, was not a member of 
the bar of the Supreme Court of the District of Columbia; 
that on the 11th day of March, 1935, an affidavit of defense 
was filed and the same set up an alleged violation of Rule 
No. 22 and stated, as a consequence thereof, the entire pro¬ 
ceedings were void, being contrary to public policy; that 
the motion to set aside the judgment came on for hearing- 
on the 13tli day of March, 1935, was duly argued and con¬ 
tinued until the 16th day of March, when argument was 
again had and the court denied the motion. 

Witness further testified that he signed the answer filed 
by him in this case; and that he did not know th^ exact 
amendment to Rule No. 23. Thereupon the following 
occurred: 

By Mr. Harman: 

Q. I call your attention to this averment in the answer 
appearing on page 3: 

“Further answering the third paragraph, respondent 
states that he is advised by counsel, as a matter of law, 
that present Rule 22 of this Court effects no change what¬ 
soever in Rule 23 in so far as the provision denying the 
right of any person in a representative capacity to appear 
and prosecute any cases concerned, save and except, that 
whereas under Rule 23 a person in a representative 
31 capacity could only appear in a case for the purpose 
of taking a default judgment or a continuance, such 
person can only now appear for the purpose of taking a 
continuance.” 

Now, what were your advices to that effect by counsel? 
A. I vns advised, I think, by Mr. O’Donoghue and again 
by Mr. Gittings in this case. 
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Q. You were advised prior to the filing of these four 
cases under discussion? A. No, not about the amended 
rule, but when Mr. O’Donoghue tried the other case, he 
told me to continue as a proper person as I had always 
done; that it did not affect me. 

Q. That was subsequent to the amendment of the rule or 
prior? A. I do not know, I do not even know when the 
amendment took place. 

Witness further testified that he was present at a hear¬ 
ing of the court held en banc to consider the amendment to 
Rule No. 23; that he appeared in his individual capacity 
at said hearing; that the consensus of opinion there was 
that said rule did not affect him; that said hearing was 
held sometime last Fall after August 30, 1934; and that on 
or about March 8, 1935, he received a letter from some 
attorney reading as follows: 

“Mr. Jesse L. Heiskell, 

1115 Eye Street, Northwest, 

Washington, D. C. 

Dear Sir: I enclose herewith for your information copy 
of an opinion of the Supreme Court of the District of 
Columbia. It is jny present intention to institute proceed¬ 
ings against any real estate agent engaged in the unauthor¬ 
ized practice of law. Realizing that changes in routine will 
probably be necessary, I am calling this to your attention. 
Yours very truly. ” 

That he did not pay any attention to said letter; that he 
was not engaged in the unauthorized practice of law; that 
he did not remember whether there was enclosed with said 
letter a copy of the decree in the Berry case but, if a copy 
of such decree was enclosed, he certainly did not pay any 
attention to it because he was not engaged in the un- 
32 authorized practice of law. 

On cross examination with consent of petitioner 
there was admitted in evidence the following monthly lease 
agreement: 

“This Agreement, Made Twentieth day of October, 1925, 
between Jesse L, Heiskell of the first part, and Robert 
Mozie of the second part, all of the City of Washington, Dis¬ 
trict of Columbia, whereby the party of the first part has 
let, and does hereby let, to the said party of the second part, 
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the premises known as No. Rear 1421 First Street }n said 
city (the same being a tenant), by the month commencing 
on the 20th day of October A. D. 1925, at and for the 
monthly rent of Twenty ($20.00) Dollars, payable in ad¬ 
vance, that is to say, on the 20th day of each month as rent 
in advance for the ensuing month. 

And the said party of the second part has agreed to take, 
and does hereby take and hold the said premises as tenant 
by the month, at the said rent, payable as aforesaid; that 
he will pay the water rent and gas bills as they becoujie due, 
and that he will not sublet or assign the said premises, or 
any part thereof, or carry on any business therein except 
that of Housekeeping without the written consent of the 
said lessor, or use the same for any disorderly or Unlaw¬ 
ful purpose. 

Provided, That if the said lessee shall fail to pay tl|ie said 
rent in advance as aforesaid, although there should have 
been no legal or formal demand for the same, or shall neg¬ 
lect to pay the water rent or gas bills at the time and j on the 
day when the same shall fall due and be payable, as herein¬ 
before mentioned, or shall sublet or assign the said prem¬ 
ises, or any part thereof, or carry on any business therein 
except that of Housekeeping aforesaid, without the written 
consent as aforesaid, or shall use the same for any dis¬ 
orderly or unlawful purpose, or break either of the afore¬ 
said covenants, then, and in either of said events, this 
Agreement, and all things herein contained, shall cease and 
determine, and shall operate as a Notice to Quit, the thirty 
days’ notice to quit being hereby expressly waivedj And 
the said lessor, his heirs and assigns, shall and ma[y pro¬ 
ceed to recover possession of said premises under the pro¬ 
visions of the Code of Law for the District of Columbia, to 
regulate proceedings in cases between landlords and ten¬ 
ants, but if no default occurs on the part of said lessee, then 
he shall be entitled to not less than 30 days ’ notice to vacate 
the house and premises, which notice shall be given in writ¬ 
ing, at least 30 days before said tenancy is intended to be 
terminated, and the owner or agent shall be entitled to the 
same notice from the lessee, should he desire to vacate the 
aforesaid house and premises. 

And it is Further Provided, That if, under the provisions 
of this Agreement, default be made and a compromise or 

4—6564a 



26 


JESSE L. HEISKELL VS. ROBERT MOZIE 


settlement shall be made thereupon, it shall not constitute a 

waiver of anv covenant herein contained. And the said les- 
«/ 

see herebv agrees to deliver the house in the same order in 

which it was received, usual wear and tear, fire and storm 

excepted; and it is further agreed that no waiver of one 

breach of any covenant herein contained shall be construed 

to waive or in anv manner affect the covenants of this 

* 

agreement. 

33 It is Further Agreed, That rent shall cease if the 
said premises be destroyed by fire or any unavoid¬ 
able casualty, so as to make them uninhabitable. 

In Testimony Whereof, We have hereunto set our hands 

the dav and vear first hereinbefore written. 

* •/ 

JESSE L. HEISKELL, 
ROBERT MOZIE.” 

Witness: 

ALMA L. KLOPFER, 

Thereupon there were further admitted in evidence simi¬ 
lar monthly lease agreements with the defendant, LeRov A. 
McMullen, in L. & T. No. 633,083, with the defendant, Rob¬ 
ert Williams, in L. & T. No. 633,084, and with the defendant, 
Mahala Gatewood, in L. & T. No. 633,086. 

Witness testified on cross examination that the aforesaid 
contracts were the basis for his filing of said four landlord 
and tenant proceedings; that the respective lessees named 
in said contracts had since the execution of the same been 
paying rent to him; that it was after the argument on the 
motion to set aside the judgment in the Kraskin case that 
Mr. O’Donoghue advised him that he was not affected by 
the rule or bound by Mr. Justice Bailey’s opinion and to 
continue as heretofore in proper person in such cases; and 
that such advice was after Judge Cobb’s ruling in the Kras¬ 
kin case. 

On re-direct examination the witness testified that he had 
no interest in the rents collected by him under said con¬ 
tracts save a commission of five per cent, that after he col¬ 
lected the rents due thereunder, he deducted his commis¬ 
sion and credited the balance to the account of the respec¬ 
tive owners; that Mr. O’Donoghue did not give him a writ¬ 
ten opinion but only rendered an oral one. Thereupon the 
following occurred: 
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By the Court: 

Q. You said Mr. O’Donoghue, after the trial of jthe case 
before Judge Cobb, advised you to pay no attention to Jus¬ 
tice Bailev’s decree? A. He said it was not| binding 

J I o 

34 on me. 

Q. He told you that and you had knowledge of the 
decree? A. In a general way. 

Q. You knew the force and effect of it. He told you to 
pav no attention to it and vou knew what it had relation to ? 
A. Yes. His opinion did not bind me. 

The Court: I see. 

The Witness: That I had a right to appear asj proper 
person in contracts made such as I have here. 

The Court: All right. 

Thereupon John D. Sadler was called as a witness on 
behalf of the petitioner, was duly sworn, and testified as 
follows: That he was a member of the bar of the Supreme 
Court of the District of Columbia; that he was present be¬ 
fore Judge Cobb on March 13, 1935, when the case of 
Heiskell vs. Kraskin was heard on the motion to s^t aside 
the judgment; that Heiskell was present with his Counsel, 
Mr. O’Donoghue; that witness appeared that day as a 
friend of the court and advised the court that the Bar As¬ 
sociation had found numerous authorities in othef juris¬ 
dictions to the effect that a person who was not a member of 
the bar could not institute landlord and tenant proceedings 
on behalf of others in connection with properties of which 
he was not the owner; that those authorities had bee}i some¬ 
what fortified by a recent opinion of Mr. Justice Bailey in 
the case of Harman vs. Berry; that he asked the court to 
defer action on the matter before it until the decree was 
actually signed by Mr. Justice Bailey; that he he^rd Mr. 
O’Donoghue state at such hearing as follows: “I wopld like 
to call your Honor’s attention to the fact that, so far as 
this case is concerend, Mr. Heiskell purports to be a land¬ 
lord and on the record, so far as the record shows, hg is the 
landlord and we have nothing to the contrary other tl^an the 
statement of the man who was sued and the tenant is 
estopped to deny his landlord’s title. In other wonls, the 
title of the man from whom he got the possession.” 

35 and heard Judge Cobb reply: “I have no hesitancy 
in saying that I do not believe that a judgment taken 
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under sucli circumstances is necessarily void. I believe Mr. 

•/ 

Justice Bailey signed an opinion to the effect that a person 
who turns his property over to an agent, if the suit is 
brought in the name of the agent without having been 
brought by counsel and the question is properly raised and 
brought before the Court, the Court will follow the pre¬ 
cedent already established. There are thousands and thou- 

* 

sands of these cases here in the District of Columbia where 
counsel have brought action in the name of individual 
agents. That judgment in my opinion is not void. If the 
judgment is void, then no action could be had for the re¬ 
covery of the property. That is only my opinion indi¬ 
vidually, and I do, not think the judgment is void, and I am 
not going to hold that the judgment is void, because if I did 
it would cause such a disturbance in the District of Colum¬ 
bia with respect to these judgments that there would be al¬ 
most a revolution here, and I am not going to hold them 
void and I won’t hold them void until I hear a contrary de¬ 
cision by the Supreme Court of the District of Columbia.’’ 

Witness further testified that he requested Judge Cobb to 
withhold his decision until the decree in the case of Harman 
vs. Berry was signed and that Judge Cobb replied “that 
such was his idea too, and any decree that came down from 
Mr. Justice Bailey would be followed”; and that Heiskell 
was present at that time. 

Thereupon the petitioner rested his case; and counsel for 
plaintiff, Jess- L. Heiskell, respondent in the contempt pro¬ 
ceedings, moved the Court for a directed verdict in his, 
plaintiff’s, favor in the contempt proceedings upon the fol¬ 
lowing among other grounds: 

1. That no evidence had been presented to justify the re¬ 
lief prayed for. 

2. That upon the evidence presented, the relief 
36 prayed, if granted, would be a violation of the plain¬ 
tiff’s rights under the Fifth Amendment. 

3. That upon the evidence adduced the Court was 
estopped, as a matter of law, to deny plaintiff the right to 
appear in proper person and prosecute said four landlord 
and tenant cases, which being so no contempt had been 
committed. 

Which said motion was overruled by the Court, to which 
ruling counsel for the plaintiff, then and there duly ex- 
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cepted and prayed the Court to note the allowance of such 
exception upon its minutes. J 

i 

Thereupon the plaintiff, Jesse L. Heiskell, took tl^e stand 
in his own behalf, and testified as follows: 

That he had been engaged since January, 1887, a period 
of forty-eight and one-half years in the business of leasing, 
renting and managing real estate; that he recalled a certain 
session of the court sitting en banc around October 1, 1934, 
but prior to the date of Mr. Justice Bailey’s decree that he 
attended said hearing in his own behalf and Mr. Wliiteford 
attended on behalf of the Real Estate Board; that he made 
an argument at said session; that he got the impression at 
said session that the amended rule did not affect him; that 
he could proceed in landlord and tenant proceedings in 
person; that he had so continued to appear ever since. Wit¬ 
ness was then asked the question as to whether Presiding 
Judge Aukam at said session en banc expressed an^ opinion 
as to the right of landlords to appear in proper person, 
and thereupon replied: That after his argument they said 
it did not affect individuals of the status of himself; that 
corporations would have to appear by attorney; that he 
could no longer send his rent clerk charging non-payment 
of rent, but that he would have to appear in persoti. 

Thereupon the plaintiff, Jesse L. Heiskell, caked as a 
witness in his behalf, Presiding Judge George C. 
37 Aukam of said court, who testified on direct Examina¬ 
tion, oath being waived, as follows: That ^>ld Rule 
No. 23 had been in effect, prior to the amendment of August 
30, 1934, for many years; that as he recalled it shell rule 
probably went back as far as 1921. Witness was then asked 
whether or not at any time during the years that Rule 
No. 23 was in existence real estate agents acting as land¬ 
lords were held by him, witness, to come within the provi¬ 
sions of the rule, and replied “No, not where they brought 
the action in their own name;” that the situation was dif¬ 
ferent, however, after Mr. Justice Bailey’s decisioh. 

The witness on cross examination testified as follows: 
That present Rule No. 22 was Rule No. 23 as amended; 
that he recalled a meeting of the court en banc, brobably 
in August, 1934, when Mr. Heiskell was present; that it 
was an informal meeting and at such meeting all the real 
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estate people and others, who wanted to be present, were 
present; that he had no recollection of making any state¬ 
ment to Mr. Heiskell at said session that there was nothing 
in the amended rule that would affect him; that such session 
was held prior to Mr. Justice Bailey’s decision in the Har¬ 
man vs. Berry case; that prior to that decision it was his 
opinion that it did not make any difference whose property 
it was, he could bring suit; that such was his private opinion 
about it; that he didn’t know whether he conveyed it to 
Heiskell or not; that he had not seen Heiskell since Justice 
Bailey’s opinion; that he did not think at said session he 
made any statemept to Heiskell that gave him to believe it 
was not the intention of the court to consider the rule as 
affecting hi*}, Heiskell’s, rights to institute summary 
38 proceedings; that at such session there was a gen¬ 
eral discussion to get the views of the various people 
present; that it was just a general debate; that he thought 
he had fined one person for appearing in a representative 
capacity since Justice Bailey’s decision but such matter 
did not involve the question in this case; that he recalled 
certain landlord and tenant proceedings in which motions 
to strike had been filed; that in those cases there was an 
agreement of counsel that they would not do it any more; 
that he thought counsel in such cases conceded that under 
Justice Bailey’s decision appearing in a representative ca¬ 
pacity should not continue. 

Thereupon the plaintiff rested his defense in the con¬ 
tempt proceedings. 

Thereupon counsel for plaintiff, Jesse L. Heiskell, re¬ 
newed his motion for a directed verdict in said plaintiff’s 
favor and urged as grounds therefore the same grounds 
as were stated upon the motion for a directed verdict made 
at the end of petitioner’s case. Which said motion was 
overruled by the Court, to which ruling counsel for the 
plaintiff, then and there duly excepted and prayed the 
Court to note the allowance of such exception upon its 
minutes. 

Thereupon the Cpurt announced its decision saying: 

“ Gentlemen, in the light of what Judge Aukam said and 
in the light of the decision of Mr. Justice Bailey and the 
testimony in' this case—the fact that Mr. Heiskell has filed 
these suits and is not the landlord—there is no escape, and 
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the fact that Mr. Heiskell testified that—he did not indi¬ 
cate the name of the lawyer, and I asked him about the de¬ 
cision of Justice Bailey of March 14, 1935, signed on the 
19th day of April, 1935, if that had been brought to| his at¬ 
tention, and he said “Yes,” and that his lawyer had ad¬ 
vised him to pay no attention to it. That is his language. 

So there is nothing I can do except enter an order of 
39 contempt.” 

Thereupon the case w r as continued for purpose of prepa¬ 
ration of a formal order, in accordance with the decision 
rendered, and thereafter, on the 19th day of July, 1935, the 
case came on for further hearing and the following occurred: 

Mr. Gittings: 

I am going to take an exception to the signing of the de¬ 
cree that your Honor is about to sign. I have already 
stated for the purpose of the record that the decree which 
your Honor is nowr getting ready to sign finds certain facts 
and ignores others. I further object to the decree sub¬ 
mitted by Mr. Harman on the ground that there is, no evi¬ 
dence or rule of law that supports it, and I wish, for the 
purpose of the record, to be allow-ed an exception 4>n those 
grounds. 

' The Court: 

Yes, sir. An exception is allowed, sir. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
plaintiff. 

And, thereupon, and as all of said exceptions w'bre duly 
noted and allowed as aforesaid and duly entered hpon the 
minutes of the court, before the court announced its deci¬ 
sion, save and except the exception noted at the tinfie of the 
signing of the formal order herein, and because the matters 
and things hereinafter recited are not matters of record, in 
order to make the same a part of the record herein, which is 
hereby ordered, so that the plaintiff may have his case re¬ 
viewed on appeal, the plaintiff, by his attorney, irjoves the 
court to sign and seal this, his bill of exceptions, to have the 
same force and effect as if each and every one of satd excep¬ 
tions had been separately signed and sealed which motion 
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is granted by the court; and thereupon the plaintiff tenders 
this, his bill of exceptions, and requests the court to sign 
and seal the same, which is accordingly done, now for 

40 then, this 29th dav of August, 1935. 

I ARMOND W. SCOTT, 

Judge . 

Approved: 

THOS. MORTON GITTINGS, 

Attorney for Jesse L. Heiskell, Plaintiff. 

R. A. HARMAN. 

41 In the Municipal Court of the District of Columbia. 

L. and T. No. 633,082. 

Jesse L. Heiskell, Plaintiff, 
vs. 

Robert Mozie, Defendant. 

Desig'nation of Record. 

The Clerk will please include in the record to be prepared 
for the United States Court of Appeals for the District of 
Columbia the following: 

1. Complaint. 

2. Summons. 

3. Memorandum of oral motion made by plaintiff in 
proper person for judgment. 

4. Order of court upon oral motion for judgment. 

5. Petition of Richard A. Harman. 

6. Motion to strike out petition of Richard A. Harman. 

7. Order overruling motion to strike out petition. 

8. Answer of Jesse L. Heiskell to petition. 

9. Motion of Richard A. Harman to strike out portions of 
answer. 

10. Order granting motion to strike out in part, and deny¬ 
ing same in part. 

10%. Amendment to answer. 

11. Contempt order. 

12. Order of dismissal of complaint. 

13. Memorandum as to motion to stay execution of con¬ 
tempt order. 

14. Memorandum as to giving of recognizance. 
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15. Writ of error. 

16. Assignment of Errors. 

16%. Bill of Exceptions. 

17. Order Extending Time to File Transcript. 

17%. This designation. 

THOS. MORTON GITTINGS, j 

Atty. for Plaintiff, 

635 F St., N. W., ID. C. 

Service of a copy of the foregoing acknowledged ihis 5th 
dav of August, 1935. 

RICHARD A. HARMAN. 

42 In the Municipal Court of the District of Columbia. 

L. and T. No. 633,082. 

Jesse L. Heiskell, Plaintiff, 
vs. 

Robert Mozie, Defendant. 

Order Extending Time to File Transcript of Record on 

Appeal. 

Upon motion of counsel for plaintiff, Jesse L. ifeiskell, 
and for reason that the Clerk’s Office of this Court has been 
unable to complete the preparation of the transcript of 
record on appeal in the above entitled case, it is, by the 
Court, this 19th day of September, 1935, 

Ordered that the time for filing said transcript of record 
(including the bill of exceptions) in the United States Court 
of Appeals of the District of Columbia be, and the same is 
hereby, extended until and including the 10th day of Octo- 
hpr 1935 

ARMOND W. SCOTT?, 

Judge. 

No objection: 

RICHARD A. HARMAN. 

[Endorsed:] L. & T. No. 633,082. Jesse L. Heiskell, 
Plaintiff, vs. Robert Mozie, Defendant. Order Extending 
Time to File Transcript of Record on Appeal. 
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43 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 42, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein bled, copy of which is made part of this transcript, 
in cause, At Law, No. L. & T. 633082, wherein Jesse L. 
Heiskell is plaintiff, and Robert Mozie is defendant, as the 
same that remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of October, 1935. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

44 [Endorsed:] L. & T. No. 633,082. Jesse L. 
Heiskell, Plaintiff, vs. Robert Mozie, Defendant. Bill 

of Exceptions and Notice to Counsel. 

Endorsed on cover: Municipal Court, District of Colum¬ 
bia. No. 6564. Jesse L. Heiskell, Plaintiff in Error, vs. 
Robert Mozie. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Oct. 8, 1935. Henry W. Hodges, 
Clerk. 
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fintteir States (Court of gppealfe 

FOE THE DISTRICT OF COLUMBIA. 
October Term 1935. 


No. 6564. 

Jesse L. Heiskell, Plaintiff in Error , 

v. 

Robert Mozie. 

In Error to the Municipal Court of the District of 

Columbia. 


BRIEF ON BEHALF OF PLAINTIFF IN ER^tOR. 


STATEMENT OF THE CASE. 

This case is before the Court on a writ of ertor to 
the Municipal Court to review, as stated by said writ, 
“particularly the contempt phase of said proceedings.’’ 
Three other cases—Nos. 6565, 6566 and 6567—are 
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also here for review involving the same plaintiff in 
error but other defendants in the lower court. Fur¬ 
ther proceedings in this Court in these cases were stayed 
by motion and stipulation of counsel, duly approved, to 
abide the decision in the instant case. The proceedings 
in the lower court in these cases, and the instant case, 
subsequent to the initial pleadings, were identical and, 
while no formal order of consolidation was entered, 
were heard at the same time. 

Plaintiff in error, hereinafter referred to as plain¬ 
tiff, instituted in propria persona a landlord and ten¬ 
ant proceeding; for the recovery of the possession of 
certain premises, and alleged in the usual landlord and 
tenant complaint that said premises were unlawfully 
detained from him without right by the defendant, one 
Robert Mozie, to whom he had heretofore rented the 
same as a monthly tenant, and whose tenancy and es¬ 
tate had been determined by default in the non-pay¬ 
ment of rent, as provided in the agreement under which 
said tenancy was established (R. p. 1 and 2). 

A copy of the complaint and a summons, as required 
by law, were duly served upon the defendant, Mozie. 
Upon the return day named in the summons the defen¬ 
dant did not appear and plaintiff in propria persona 
moved for judgment (R. p. 3). Thereupon, one Rich¬ 
ard A. Harman, a member of the Bar of the Supreme 
Court of the District of Columbia, arose in open court 
and moved that; the pleadings be stricken and that the 
plaintiff be held in contempt of court for violation of 
Rules 2 and 22 of said Municipal Court. The case was 
then continued with leave to said Harman to file a writ¬ 
ten petition. 

Thereafter, the said Harman, hereinafter referred 
to as the intervener, filed a written petition (R. p. 3), 


which was captioned not only in the instant case biit in 
the three other cases above mentioned, and in \fhich 
said intervener designated himself as acting “asjami- 
cns curiae and also in his own right and for the benefit 
of himself, all other attornevs at law similarlv situ- 
ated, all courts and people in general’’, and prayed 
therein that all pleadings in said cases be stricken, the 
cases dismissed, and the plaintiff be adjudicated in! con¬ 
tempt of court. j 

This petition alleged in substance that Rule 22 off the 
lower court provided: 

4 4 No person shall be permitted to appear in a 
representative capacity in any case except fo^ the 
purpose of securing a continuance, or sign plead¬ 
ings, writs, or other papers filed in the Court, ex¬ 
cept he be a member of the Bar of the Supreme 
Court of the District of Columbia”; j 

that plaintiff had been for many years engaged ih the 
real estate business, including the collection of rents 
and leasing of properties for the owners thereof; that 
he held himself out to the public as being in such jbusi- 
ness; that his method of collecting rents was by | hav¬ 
ing leases which were made prior to his employment 
assigned to him, and by executing such leases or rental 
agreements in his own name as landlord where! such 

° . t 

were not made prior to his employment; that hp re¬ 
ceived five per cent of the amount of rents collected 
by him; that when a tenant failed to pay rent plaintiff 
filed landlord and tenant proceedings in his own jiame 
for the possession of the premises; that it was plain¬ 
tiff’s custom to file and prosecute such cases in propria 
persona. The petition then set forth the proceedings 
taken in the instant case by plaintiff and alleged that 
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he was not the owner of the demised premises but only 
an employee of, and rental agent for, the owner; that 
the Supreme Court of the District of Columbia in 
Equity Cause No. 57,774, entitled Harman v. Berry, 
had enjoined such practices unless conducted by and 
through a member of the Bar of the Supreme Court of 
the District of Columbia; that plaintiff had full knowl¬ 
edge of this decree; and that the Municipal Court had 
no jurisdiction to enter judgment in this case in that 
summons were improvidently issued by plaintiff in 
pursuance of a general unlawful practice of law. 

Plaintiff moved to strike this petition on the ground, 
among others, that it alleged no facts sufficient in law 
to grant either of the prayers thereof. This motion 
was overruled and an exception noted by plaintiff. (R. 
p. 7) 

Plaintiff then filed his formal answer. (R. p. 7) He 
admitted therein the allegations of the petition as to 
his methods of doing business in the leasing of real 
estate; likewise his course of conduct in the instant pro¬ 
ceeding. He further admitted that he knew of, in a gen¬ 
eral way, the rule of the Municipal Court relating to 
practice of parties before it. He averred in this con¬ 
nection, however, that it always was his understanding 
that such rule had no application to a litigant appear¬ 
ing in proper person. That he had been engaged for 
more than forty-eight vears in the real estate business 
and had annually during this period instituted several 
hundred landlord and tenant proceedings in proper 
person; and that his right so to do had never been 
questioned until the instant proceedings. He admitted 
he was not the owner of the demised premises but de¬ 
nied he was an employee of the owner. He averred, 
although protesting that it was immaterial to the 
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proper determination of any question within the juris¬ 
diction of the Municipal Court, that between the owner 
of the demised premises and himself there existe 1 ^. the 
legal relationship of principal and agent. He further 
averred that there was in existence a written monthly 
lease agreement, or contract, executed by and between 
himself, as lessor, and the said defendant, as lessee; 
that by virtue of said contract he was the only person 
that could file and prosecute the summary proceedings 
in question; that he could not be denied the rig^it to 
file and prosecute such action in proper person; and 
that the order of the Supreme Court of the District of 
Columbia in the case of Harman v. Berry vras not bind¬ 
ing upon the Municipal Court. 

The answer further averred that Rule 22 o| the 
Municipal Court was former Rule 23 of said court, as 
amended, and that former Rule No. 23 had been in 
effect since shortly after the Municipal Court was made 
a court of record by the Act of Congress of March 3, 
1921. 

The answer concluded by praying that the petition 
be dismissed on the ground, among others, th^t to 
grant the prayers thereof would be in violation of the 
plaintiff’s rights under the Fifth Amendment to the 
Constitution of the United States. Thereafter the 
petition and answer came on for formal hearing and 
testimony was taken. 

Intervener’s Case :—Plaintiff was put on the stand 
and testified (R. pp. 22-24) that he had filed and prose¬ 
cuted this proceeding in proper person as alleged; and 
that he was not the owner of the demised premises. 
Further questions on direct examination wmre directed 
to the purpose of proving that plaintiff had knowledge 
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of Rule 22 of the Municipal Court and the opinion and 
order in the case of Harman v. Berry prior to the in¬ 
stitution of this case. This line of questioning and the 
replies taken as an entirety may be said to establish 
such to be true. 

Upon cross-examination of plaintiff there was ad¬ 
mitted in evidence a written monthly lease agreement 
executed by and between said plaintiff, as lessor, and 
the defendant, Robert Mozie, as lessee (R. p. 25). Plain¬ 
tiff then testified that such lease was the basis for his 
filing this proceeding; and that the said lessee had 
since the execution of said agreement paid rent to him. 

On re-direct examination plaintiff testified (R. p. 26) 
he had no interest in the rents collected bv him under 
said contract save a commission of five per cent; that 
after he collected the rents he deducted his commission 
and credited the balance to the account of the owner. 

The only other witness placed on the stand by inter¬ 
vener was John D. Sadler, a member of the bar of the 
Supreme Court of the District of Columbia, whose tes¬ 
timony confirms the fact that plaintiff had knowledge 
of the opinion in the case of Hannan v. Berry prior 
to the institution of this case. 

Plaintiff's Case :—Plaintiff took the stand in his 
own behalf and testified (R. p. 29) that he had been 
engaged for a period of forty-eight and one-half years 
in the real estate business; that he attended a certain 
session of the Municipal Court sitting en banc around 
October 1, 1934 for the purpose of considering changes 
that had been made in former Rule No. 23 (present 
Rule No. 22); that he got the impression at said session 
from Mr. Justice Aukam that such rule did not affect 
individuals of the status of himself. 


% 
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Mr. Justice Aukam of the Municipal Cou^t was 
called as a witness for plaintiff and testified (R. pp. 
29-30) that old Rule No. 23 had been in effect ptior to 
the amendment thereto of August 30, 1934, foij many 
years; that during the years Rule No. 23 was iu exist¬ 
ence real estate agents acting as landlords were held 
by him not to come within the provisions of the rule 
where they brought the aciions in their own ijames; 
that the situation was different, however, after Mr. 
Justice Bailey’s decision (meaning in the case of Har¬ 
man v. Berry). Upon cross-examination, Mr. Justice 
Aukam testified that present Rule No. 22 was former 
Rule No. 23, as amended; that the meeting of tlje Mu¬ 
nicipal Court held en banc, referred to, was an infor¬ 
mal meeting and any of the real estate people that 
wanted to be present were present; that he had no 
rcollection of making any statement to plaintiff 4t said 
session that there was nothing in the amended rule 
that would affect him; that prior to decision in the 
Harman v. Berry case it was his opinion that it did 
not make any difference whose property it was hd could 
bring suit. 

At the end of intervener’s case, plaintiff’s counsel 
moved the court for a directed verdict in the plaintiff’s 
favor upon the grounds: (1) That no evidence had been 
presented to justify the relief prayed for; (2) That 
upon the evidence presented, the relief prayed for, if 
granted, would be a violation of the plaintiff’s [rights 
under the Fifth Amendment; and (3) That upon the 
evidence adduced the court was estopped, as a rjiatter 
of law, to deny the plaintiff the right to appear in 
proper person and prosecute this case, which being so 
no contempt had been committed. (R. p. 28) j And 
at the conclusion of the case, plaintiff’s counsel re- 
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newed his motion for a directed verdict, urging the 
same grounds iit support thereof. This motion was 
overruled and exception noted by counsel for plaintiff. 
(R. p. 30) 

The court thereupon announced that it would enter 
an order of contempt against the plaintiff, stating in 
substance that in the light of the decision of Mr. Justice 
Bailey (meaning in case of Harman v. Berry) and the 
testimony in this case, particularly the fact that plain¬ 
tiff had knowledge of said decision and filed this suit 
although not being the landlord, there was no escape 
from such action. (R. pp. 30-31) Thereafter, a for¬ 
mal order was entered holding plaintiff in contempt in 
this case, and in the other three cases hereinbefore re¬ 
ferred to, and imposing a fine of $5.00 in each case, or 
in lieu thereof, imprisonment for a period of one hour, 
in each case in the District of Columbia Asylum and 
Jail. (R. p. 16) 

At the time of the signing of the formal order of 
contempt, counsel for plaintiff noted an exception to 
the order, stating as grounds (1) that the order found 
certain facts but ignored others, and (2) that there 
was no evidence or rule of law which supported it. (R. 
p. 31) 

ASSIGNMENT OF ERRORS. 

The Court erred: 

1. In not granting plaintiff’s motion to strike out 
the petition of Richard A. Harman. 

2. In not granting plaintiff’s motion for a directed 
verdict or finding in his favor at the close of the evi¬ 
dence in the contempt proceeding. 
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3. In its order by finding that plaintiff was guilty of 
a contempt of court in that he had acted in a repre¬ 
sentative capacity in this case, and therefore, had 
knowingly and intentionally violated Rule No. i 22 of 
said Court. 

4. By not finding in its order that plaintiff had the 
right to file, appear, and prosecute this case in proper 
person. 

5. In dismissing without prejudice the complaint 
filed in this case. 


ARGUMENT. 

Only one real question is raised by the writ of 
in this case, i. e.: 


error 


4 'WHETHER OR NOT PLAINTIFF | HAD 
THE RIGHT TO FILE AND PROSECUTE 
THIS LANDLORD AND TENANT PROCEED¬ 
ING IN PROPRIA PERSONA. ’ ’ 

Assignment of Errors one to four, inclusive, rai^e this 
question at various stages of the proceedings, and in 
different ways, but for purpose of argument, the facts 
of the case being simple, will be treated together. The 
remaining assignment of error is abandoned ^s not 
being within the limited scope of this writ of error. 

At early common law parties to litigation were com¬ 
pelled to appear in person and prosecute or djefend 
their case. Representation by counsel was onljf per¬ 
mitted by special permission of the Crown. Later the 
right to benefit of counsel was extended by statutes in 
England. At no time, however, at common law were 
parties to litigation ever denied the right to appeir for 
all purposes in propria persona. The grave question 



in the early days was to obtain from the Crown abso- 
lute right to be represented by counsel learned in the 
law. 

In Tyrrell v. ITilton, 92 Md. 177-186, the Court of Ap¬ 
peals of Maryland declared the common law on this 
subject to be, viz.: 

“The ancient common law required the parties 
to be present and prosecute, or defend, in person. 
Special authority from the Crown was originally 
necessary to enable parties to appear by attorney, 
though subsequent statutes recognized a right so 
to appear; but this right was a mere privilege, for 
the convenience of suitors, and did not exclude the 
right to sue or defend in person 

See also IIend: v. Todhunter, et at. (June 1826), 7 H. 
& J. (Md.) 275-277; Tidd’s Digest, Vol. 1, Page 92, 
and cases therein cited. 

This question was thought to be of such great mo¬ 
ment and importance that the First Congress of the 
United States (17S9), re-enacted substantially the com¬ 
mon law of England as it then stood into written stat¬ 
ute insofar as the courts of the Federal Government 
were concerned. See Act Sept. 24, 1789, 1 Stat. 92. 
Such provision has been brought down through the 
years with no material changes in the wording thereof 
and, today, is found in the United States Code Anno¬ 
tated, Title 28, Section 394, and reads as follows: 

“In all the courts of the United States the par¬ 
ties may plead and manage their own causes per¬ 
sonally, or bv the assistance of such counsel or at- 
torneys at law as, by the rules of the said courts, 
respectively, are permitted to manage and conduct 
causes therein.’’ 

There is no statute of Congress local to the District 
of Columbia that modifies the provision of general law 
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just cited. Consequently, such provision governs the 
procedure in this Court and the Supreme Court of the 
District of Columbia—both being courts of the Ignited 
States within the purview thereof. 

While the Municipal Court is not a court of the 

United States but onlv a court local to the District of 

•/ 

Columbia, it is at the same time a creation of the Con¬ 
gress itself, and, it would be most unreasonable to be¬ 
lieve that Congress intended to vest this inferior court 
of very limited jurisdiction, a court created to take 
over the old system of Justices of the Peace, with the 
power to make rules of practice, pleading, and pro¬ 
cedure that would deprive a party litigant, plaintiff or 
defendant, of one of these age-old rights. Such is not 
the case for Congress in its act making the Muiicipal 
Court a court of record, and extending to it thq right 
to make rules of practice, pleading and procedure, 
very properly qualified this power with the wordjs “not 
inconsistent with law.” See D. C. Code, Title l|3, Sec. 
212. And these words mean, where there is no {statu¬ 
tory law to the contrary upon the subject, the common 
law of England. See the case of Lisner v. Ilugles, 49 
App. D. C. 40, where this court very recently sa^d: 

“Except as repealed by express statutory pro¬ 
vision, or modified by inconsistent legislation, or 
where it has become obsolete or unsuited to our 
republican form of government, the common law 
of England in all its branches, both civil and crim¬ 
inal, remains today the law of the District of 
Columbia * * * .” 

See also D. C. Code, Title 1, Sec. 21; Craivforcl v. U. S 
212 U. S., 1S3, 195. 

Therefore, the Municipal Court, was, and is, without 
power or right, by rule of court or otherwise, to de¬ 
prive a party litigant of his privilege , to use the lan- 
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guage of the Court of Appeals of Maryland in Tyrrell 
v. Hilton, supra, of appearing in propria persona for 
all purposes of the case. And it logically follows there¬ 
from that the denial of such privilege constitutes a 
flagrant violation of such litigant’s right to due process 
of law as guaranteed bv the Constitution of the United 
States. This proposition needs no extended elabora¬ 
tion and counsel will be content with one citation, and 
a few words as to the application thereof. In Poivell 
v. State of Alabama, 287 U. S. 45-69, a very recent de¬ 
cision, Mr. Justice Sutherland said: 

4 ‘If in any case, civil or criminal, a state or fed¬ 
eral court were arbitrarily to refuse to hear a 
party by counsel, employed by and appearing for 
him, it reasonable mav not be doubted that such re- 
fusal would be a denial of a hearing and therefore, 
of due process in the constitutional sense.” 

Such being true: as to the denial of due process by 
refusal of a court to hear counsel employed by a party 
to a proceeding, i a fortiori, the same principle would 
apply where the party himself is denied the right to 
be heard in propria persona. There cannot be any 
doubt as to this in the District of Columbia, and in 
other jurisdictions where the common law rule is still 
in force. And counsel entertains grave doubt that 
Congress or any of the State Legislatures could, by 
statute, deprive a party to a proceeding of the right 
to appear in propria persona without violating either 
the Fifth or Fourteenth Amendment to the Constitu¬ 
tion. 

Counsel will next consider plaintiff’s right to insti¬ 
tute this landlord and tenant proceeding in the Munici¬ 
pal Court as the party plaintiff. 

The right of plaintiff to appear in this proceeding 
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flows entirely from the written contract, a monthly 
lease agreement, executed by and between him, a^ les¬ 
sor therein named, and the defendant, Robert Mozie, 
as lessee. See agreement set out in extenso in the 
Record, pages 24 to 25. Upon breach of the covenant 
contained in this contract to pay rent, the agreement 
provides: (1) that upon such default the tenancy 
shall cease and determine; (2) that the default pper- 
ates as a notice to quit, the thirty days’ notice to quit 
being expressly waived; and (3) that the lessor (ljnean- 
ing plaintiff) may proceed forthwith to recover) pos¬ 
session of the demised premises under the provisions 
of the Code of Law for the District of Columbia to 
regulate proceedings in cases between landlord^ and 
tenants. The provisions of the Code referred t|o are 
Section 320 of Title 25, which provides: j 

“Whenever a lease for any definite term! shall 
expire, or any tenancy shall be terminated py no¬ 
tice as aforesaid, and the tenant shall fail <f>r re¬ 
fuse to surrender possession of the leased prem¬ 
ises, the landlord may bring an action of ejectment 
to recover possession in the supreme court of the 
District; or the landlord may bring an action to 
recover possession before the municipal cofirt, as 
provided in chapter 5 of title 18 of this cod^”; 

and Section 225 of Title 18, which states, leaving out 
all provisions thereof having no application to tjhe in¬ 
stant case, viz.: 

“* * *, whenever any tenant shall unlawfully 

detain possession of the property leased t^> him 
after his tenancy therein has expired, * * *, it 
shall be lawful for the municipal court, oil com¬ 
plaint under oath, verified by the person aggrieved 
bv said unlawful detention or bv his agent, i or at- 
tornev, having knowledge of the facts to issue a 
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summons to the party complained of to appear 
and show cause why judgment should not be given 
against him for the restitution of the possession”. 

When the defendant, Mozie, defaulted in payment of 
his rent, plaintiff, under authority of the provisions 
of the contract and the sections of the D. C. Code here¬ 
inabove referred to, filed his complaint in the instant 
case, and which complaint (K. 1 and 2) averred “that 
the demised premises were unlawfully detained from 
him and held without right bv the defendant to whom 
the plaintiff had heretofore rented the said premises 

as a monthlv tenant and whose tenancy and estate 
* •/ 

had been determined by default in the payment of 
rent, as provided in the agreement under which said 
tenancy was established”. The right to waive the 
usual thirty days’ notice ordinarily required in monthly 
tenancies by I). ;C. Code Title 25, Section 312, is ex¬ 
pressly given by Section 318 of the same title, which 
provides: 

“Nothing herein contained shall be construed 
as preventing the parties to a lease , by agreement 
in writing, from substituting a longer or shorter 
notice to quit than is above provided or to waive 
all such notice 

Plaintiff was the only person under the conditions ex¬ 
isting that could have filed such a complaint. The 
owner of the demised premises was not a party to said 
lease and, under the section of the D. C. Code just 
cited, such was a jurisdictional requirement to institu¬ 
tion of a landlord and tenant proceeding under “wai¬ 
ver of all notice to vacate”. Counsel further submits 
that between the owner and the tenant the conven¬ 
tional relation of landlord and tenant did not exist. 
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The Supreme Court of the United States had occasion 
many years ago to construe Section 684 of the old Re¬ 
vised Statutes of the District of Columbia, of ivhieh 
D. C. Code, Title 18, Section 225 is only a re-enactiment 
with some amendments not relevant to any question 
here presented, and in that case, Wills v. Eastern Trust 
d Banking Company, 169 U. S. 295, said: 

“Considering* the terms of the act of Congress, 
the settled construction, before the passage of that 
act, of the statute of Massachusetts from which it 
appears to have been taken, and the general 
course of decision in this countrv under statuses on 

m/ 

the same subject, the reasonable conclusion is 
that, in order to sustain this form of proceeding, 
the conventional relation of landlord and tenant 
must exist or have existed between the parties.” 

This decision stands as the Law of the District qf Co¬ 
lumbia today, save and except as the benefit of such 
summary proceedings for the recovery of the posses¬ 
sion of real estate has been vested by amendment in 
others of certain specified classes. 

Therefore, when the plaintiff, as the lessor rained 
in said contract, instituted the instant proceeding and 
the lessee failed to appear and enter any defense, it 
was the mandatory duty of the Municipal Coijirt to 
enter judgment by default in favor of plaintiff. It was 
estopped to do otherwise. Questions of title are not 
within its purview but solely within the jurisdiction of 
the Supreme Court of the District of Columbia. 

Proceeding further, however, for sake of argument 
and assuming that the tenant had appeared and ques¬ 
tioned plaintiff’s title to the demised premises but with¬ 
out making any other defense, the action required of 
the lower court would necessarily have been the same. 
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For, if the tenant claimed title derived from or 
through plaintiff, he would have been estopped from 
making- such assertion. It is well settled in this 
jurisdiction that under such a situation a tenant 
cannot dispute his landlord’s title. He cannot change 
the character of the tenancv by his own act merelv, 
for his possession is the possession of the land¬ 
lord. See McFarlane v. Kirby, 28 App. D. C. 391; 
Morris v. Wheat, 11 App. D. C. 201; and U. S. v. Dunn, 
268 U. S. 121. Or, if the tenant had asserted title in 
himself, or in some other person under whom he 
claimed, not derived from plaintiff, the court’s juris¬ 
diction would have immediately ceased and it would 
have been its duty to have certified the proceedings to 
the Supreme Court of the District of Columbia for 
further proceedings. See D. C. Code Title 25, Sec. 324, 
and Title 18, Sec. 228. 

The Municipal Court predicated its action upon the 
order entered by Mr. Justice Bailey of the Supreme 
Court of the District of Columbia in the case of Har¬ 
man v. Berry. The opinion upon which that order was 
entered will be found in Wash. Law Rep. Vol. 63, No. 
11, at page 205, and merely states conclusion of the 
writer and cites no authorities in support thereof. The 
fallacy of the opinion and order lies in the fact that 
while the learned justice recognized that the defendant, 
Berry, under the exact situation here occupied by plain¬ 
tiff, had the right to institute summary proceedings 
in his own name for the recovery of the possession of 
demised premises not owned by him, he ignored en¬ 
tirely, when further holding such appearance must be 
by and through counsel, that such premise, i. e., the 
mere right to institute suit, entitled the said defendant 
as a matter of right and privilege under the common 
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law rule, still in force in the District of Columbia, to 
take such action in propria persona. Whether the jus¬ 
tice’s attention was called to the fact that said rule 
stands unrepealed counsel cannot say other than to 
state that the briefs filed in that case do not show this 
to be a fact. 

Counsel anticipates that intervener will argue: here, 
as he did in the lower court, that plaintiff in executing 
said lease agreement was acting only as an undisclosed 
agent of the owner of the demised premises, and as 
such agent had no right to institute this suit as a party 
plaintiff. Assume that plaintiff did act as such agent 
of the owner of the demised premises in executing the 
lease here before the court, this would not deprive him 
of the right to institute an action thereon in his own 
name as party plaintiff. For the authorities hold that 
where a contract, not under seal, is made by an agent 
in his own name for an undisclosed principal either 
the principal or the agent can sue thereunder. See 
Corpus Juris, Vol. 2, Page 896, Sec. 595 which states: 

“An agent may maintain an action in hjs own 
name on a simple contract in which his principal 
is interested where the contract is made in writing 
expressly with the agent, and purports to be a con¬ 
tract personally with him, although he may be 
known to act as an agent”; 

and the same work and volume at Page 830, Sec. 505, 
viz.: 

“Since the law is that where an agent acts for 
an undisclosed principal he becomes personally 
bound on the contract, where a contract is made in 
the agent’s name, and he is individually liable 
thereon, the liability is reciprocal, and the person 
with whom the contract is made is bound fo him 
for its performance, unless the principal hsserts 
his rights.” 



Also Tiffany on Landlord and Tenant, Sec. 56 (b) 
where the law is stated thus: 

“In the case of stipulations contained in an in¬ 
strument of!lease not under seal, the undisclosed 
principal of the person with whom the stipulations 
were made, whether the ostensible lessor or lessee, 
would, it seems clear, have the right to enforce 
such stipulations, in accordance with the rules 
usually governing as to the right of an undisclosed 
principal, though he would not have the right, pre¬ 
sumably, if the agent represented himself as the 
real and only principal. The right of the undis¬ 
closed principal to enforce the contract made with 
his agent does not exclude the right of the agent 
himself to sue thereon.’’ 

In the case of The Hamburg-Bremen Fire Ins. Co. v. 
Leivis, 4 App. D. C. 66, it was held: 

“An agent without interest in insured prop¬ 
erty, with whom a contract of insurance has been 
made, may sue upon such contract in his own name, 
but in such case the beneficial interest of the prin¬ 
cipal must be averred and proved as the founda¬ 
tion of the right to recover. (Syl.) ” 

In Leterman v. Charlottesville Lumber Co., 110 Va. 
769, the Supreme Court of Virginia said: 

“When a person enters into a simple contract, 
oral or in writing, other than a negotiable instru¬ 
ment, in his own name, when he is in fact acting as 
the agent of another and for his benefit, without 
disclosing his principal, the other party to the con¬ 
tract may, as a general rule, hold either the agent 
or his principal, when discovered, personally lia¬ 
ble on the contract. But he cannot hold both, (cit¬ 
ing cases) ” 

“ It is also equally well settled that upon such a 
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contract either the agent or the 'principal ma^ sue; 
the defendant, where the principal sues upon it, 
being entitled to be placed in the same situation 
at the time of the disclosure of the real principal 
as if the agent had been the' contracting party, 
(citing cases) ” j 

The same doctrine is laid down by a long lijne of 
Massachusetts decisions, commencing in 13 Gr^y 64. 
In Rhoades v. Blackiston, 106 Mass. 334, it was s^id: 


‘ 4 It is a well established rule of law, that When a 
contract, not under seal, is made with an agent in 
his own name for an undisclosed principal, either 
the agent or the principal may sue upon it. If the 
agent sues, it is no ground of defense that the 
beneficial interest is in another, or that the plain¬ 
tiff, when he recovers, will be bound to accohnt to 
another. There is an additional reason for giving 
this right to the agent, when he has a special inter¬ 
est in the subject matter, or a lien upon it. But 
the ride prevails when the sole interest under the 
contract is in the principal. The agent’s right is 
of course subordinate to and liable to the control 
of the principal, to the extent of his interest. He 
may supersede it by suing in his own nanjie, or 
otherwise suspend or extinguish it, subject only 
to the special right of his which the agent may 
have acquired.” 


See also j Buffington v. McNally , Trustee, 192 Mas^. 198- 
202 . | 

Mr. Justice Cardozo, of the Supreme Court pf the 
United States, when on the Court of Appeals of New 
York, announced the principle in the case of Kelly 
A. B. Co. v. Barber A. V. Co., 211 N. Y. 68-71, to be: 

“ An agent who contracts in his own name for 
an undisclosed principal does not cease to be a 
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party because of his agency. (Higgins v. Senior, 
8 M. & W. 834, 844) Indeed, such an agent, having 
made himself personally liable, may enforce the 
contract though the principal has renounced. 
(Short v. Sparlman, 2 B. & Ad. 962, See also, 
Briggs v. Partridge, 64 X. Y. 357, 362; Jimeson v. 
Citizens State Bank, 122 N. Y. 135, 143.)” 

The decisions of the England courts are to the same 
effect. See, among others, Sims v. Bond , 5 B. & Ad. 
389, 110 Reprint 834, where the court said: 

“It is a well established rule of law, that where 
a contract, not under seal, is made with an agent, 
in his own name, for an undisclosed principal, 
either the agent or principal may sue upon it.” 


Also Schmaltz v. Avery, 16 Q. B. 655. 

In Hunter v. Adoue & Lobit, 38 Texas Civil Ap¬ 
peals, 542, it was held that the plaintiffs were entitled 
to institute an action for the possession of certain de¬ 
mised premises at the expiration of the lease, and for 
rent due thereunder, even though they acted as agents 
for undisclosed principals in making the lease. This 
case cites with full approval the Massachusetts Case of 
Rhoades v. Blackiston, supra. 

Counsel does not deem it necessary to discuss the 
state of the record at the times the various exceptions 
supporting the separate assignment of errors were 
taken for the reason that, from the time intervener’s 
petition was filed, the record carried the admission that 
plaintiff had instituted this proceeding in the capacity 
of a landlord under a written lease. This was all that 
was requisite to permit plaintiff’s appearance in pro¬ 
pria person,a. The testimony did not change this situa¬ 
tion but to the contrary, fully supported it. The con- 
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tempt phase should have been dismissed in the first in¬ 
stance upon the hearing of plaintiff’s motion to strike 
out the petition. 

If the present order of the Municipal Court stands 
uncorrected the procedure in landlord and tenant bases 
for more than half a century in the District of Colum¬ 
bia will be thrown in the discard, and result in p-eat 
injury to the owners of property therein, many thou¬ 
sands of whom are residents of the various state^ and 
sojourners in foreign lands, and who are compelled to 
entrust the leasing of their properties to others quali¬ 
fied in that calling. Congress intended by the sections 
of law in question to provide a quick, inexpensive and 
expeditious method to recover the possession o^ real 
estate, as distinguished from proceedings to inquire 
into the title of property, when a tenant became in de¬ 
fault for non-payment of rent or held over afteb the 
expiration of the demised term, and with full knowl¬ 
edge that the right to institute summary proceedings 
was being granted to others than the owners of the fee 
in cases where the possession thereof had been placed 
in their ^^^^t^for rental purposes. 

CONCLUSION. 

The foregoing argument establishes beyond equivo¬ 
cation the following propositions: 

(a) That any proper party to a cause has the 
right to file and prosecute or defend an action in 
the Municipal Court in propria persona. 

(b) That to deprive any proper party of such 
right to proceed in propria persona constitutes a 
denial of such individual’s rights as guaranteed by 
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the due process clause of the Fifth Amendment to 
the Constitution of the United States. 

(c) That plaintiff, under the contract here in¬ 
volved, wasi a proper party to institute the action. 

Counsel for plaintiff respectfully submits, for the 
reasons urged, that the order of contempt should be set 
aside, and held for naught, and the case remanded with 
instructions to the Municipal Court to absolve plaintiff 
of contempt, to set aside his fine, and to dismiss inter¬ 
vener’s petition, all with the cost of this proceeding- 
taxed against the intervener or the Municipal Court 
as the discretion of the Court dictates to be proper 
under the extraordinary circumstances of this proceed¬ 
ing. 

Kespectfully submitted, 

Thos. Morton Gittings, 
Attorney for Plaintiff in Error. 
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tiff in error on Pages 1 to 8, inclusive, is substantially 
correct, with the following exceptions and additions: 

On Page 3 of the brief of plaintiff in error, in the 
third, fourth, fifth and sixth lines from the top there¬ 
of, appears a purported quotation from the petition 

i 

fded in the lower court by the intervener, as follows: 
“As amicus curiae and also in his own right and for 
the benefit of himself, all other attorneys at law simi- 
larly situated, all courts and people in general.’’ This 
is erroneous, and should read “as amicus curiae and 
also in his own right and for the benefit of himself, all 
other attornevs at law similarlv situated, the courts 
and the public in general.” (R. p. 3.) 

Plaintiff in error named himself as plaintiff in the 
landlord and tenant proceeding in the court below and 
purported to prosecute the same in proper person. (R. 
pp. 1, 2). He was not the owner of the real property 
involved in said proceeding. (R. pp. 10, 22). About 
March 8, 1935, he received a letter from an attorney 
reciting that there was inclosed a copy of the opinion 
of the Supreme Court of the District of Columbia in 
the so-called Berry case, to which he paid no attention. 
(R. p. 24). He was familiar with Rule 22 of the Muni¬ 
cipal Court, having attended a session of that court sit¬ 
ting in banc when amendment of the rule 'was under 
discussion. (R. p. 29). 

ARGUMENT 

Plaintiff in error says in his brief, (p. 9) that the 
only real question here is: 
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‘‘ Whether or not plaintiff had the right to file 
and prosecute this landlord and tenant proceeding 
in propria persona.” 

The undersigned do not agree with this statement, 
hut maintain that the vital questions presented l)or de¬ 
cision by this Court are: 

i 

1. Was plaintiff in error appearing in the 
court below in a representative capacity, contrary 
to Rule 22 of that court, or was he appealing in 
proper person in legal proceedings which h^ had a 
right to institute and conduct in his own najme. 

2. Can plaintiff in error, as a real estate |agent, 
engage in the practice of conducting litigation in 
his own name concerning a subject-matter in 
which he has neither title nor interest, namely, the 
possession of real property. 

3. Can plaintiff in error, as a real estate 
agent, engage in the practice of conducting such 
litigation in his own name merely for the purpose 
of collecting money in which he has no interest 
until collection thereof. 

4. Can plaintiff in error, as a real estate agent 
and not a member of the bar of any court, secure 
clients by solicitation and advertisement, and then 
conduct litigation in his own name and appear 
therein in proper person for and on behalf of 
such clients. 

5. Can the Municipal Court of the District of 
Columbia punish as for contempt a real| estate 
agent, or any other person, who makes a practice 
of representing himself to that Court as lieing a 
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plaintiff “in propria persona/’ when in fact he is 
but an agent 6f the party who owns the real prop¬ 
erty and the rentals involved. 

' i # < *• ' ■ 

Plaintiff in error does not question the right and 
power of the Court below, in a proper case, to punish, 
as for contempt, one who violates its rules, and for that 
reason counsel have not included in this brief any dis¬ 
cussion of that question. 

* m m r ' 

Counsel who are preparing this brief respectfully 
contend that the authorities hereinafter cited demon¬ 
strate clearly and forcibly that the five questions en¬ 
umerated above have been heretofore, by well reasoned 

• * - i * 

analagous cases, resolved by judicial authority against 
the position assumed by plaintiff in error in the pro¬ 
ceedings now before this Court. To resolve those 
questions in favor of the contentions of plaintiff in 
error would be contrary to precedent and against pub¬ 
lic policy. 

Plaintiff in error does not question the power and 
authority of the Municipal Court to make rules and 
regulations for the conduct of litigation before it. He 
concedes that Rule 22 thereof w^as and is a rule of that 
Court, in full force and effect at the time of the pro¬ 
ceedings involved herein. The undersigned counsel 
have no quarrel with his contention that the common 
law is in force atid effect in the District of Columbia, 
except as abrogated by statute. Likewise we believe 
it axiomatic that rules of court have the force and ef- 
feet of law unless contrary to or in conflict with a stat¬ 
utory provision. It is clear, therefore, that the bind- 
ing force and effect of Rule 22 of the court below is 
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not involved or questioned herein. Briefly, the conten¬ 
tion of plaintiff in error is that he appeared “iii pro¬ 
pria persona’’ and that he had a right so to do }n the 
numerous landlord and tenant proceedings instituted 
by him in the court below. 

The soundness of the position of plaintiff in error 
seems to depend largely upon whether or not he can 
be regarded as the landlord in the proceeding below. 
If he was the landlord, he apparently had the ri^ht to 
appear in and prosecute litigation respecting property 
under lease by him, provided he did not use that privi¬ 
lege as a means or artifice to evade the requirements 
of the law that only those duly admitted to practice 
are permitted to appear in and prosecute legal pro¬ 
ceedings for others, and that he did not appear in the 
court below^ in a representative capacity in violation 
of Rule 22. 


WHAT IS A LANDLORD! 


A landlord is defined by Black’s Law Dictionary as: 


“He of w T hom lands or tenements are holden. 
He who, being the owner of an estate in lan^i, has 
leased it for a term of years, on a rent reserved, 
to another person called the 4 tenant’. Jackson vs. 
Harsen, 7 Cow. (N. Y.) 326, 17 Am. Dec. 517; 
Becker vs. Becker, 13 App. Div. 342, 43 N. Y. 
Supp. 17.” 


Other definitions and authorities touching upon the 
question of what constitutes a landlord are as fdllows: 
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Minn. Iron, etc., vs. Barnum, 36 N. D. 355, 365, 367: 

“We will first notice definition of ‘landlord’.” 
There then follows the quotation above from 
Black’s LaW Dictionary, together with the cita¬ 
tions therein. 

35 C. J. 951: 

“The relation of Landlord and Tenant may be 
defined in general terms as that which arises from 
a contract by which one person occupies the prop¬ 
erty of another with his permission, and in sub¬ 
ordination to his rights, the occupant being known 
as the ‘tenant’ and that person in subordination 
to whom he occupies as the ‘landlord’. 

“The authorities agree that, in order that the 
relation of landlord and tenant may exist, there 
must be present the element of permission or con¬ 
sent on the part of the landlord and of subordina¬ 
tion to the landlord’s title and rights on the part 
of the tenant.” 

Insurance Co. vs. O’Connell, 34 Ill. App. 357, 359: 

“Appellee O’Connell owned the barn in ques¬ 
tion for a good many years. 

“Webster defines a tenant to be ‘one who holds 
or possesses land or other real estate by any kind 
of right either in fee simple, in common, or in 
severalty, or for life or years or at will; one who 
has the occupation or temporary possession of 
land whose title is in another’. Under this defini¬ 
tion (and it is the language of all the law books) 
Burke was clearly the tenant of O’Connell.” 


City of Henderson vs. Ashby, 179 Ky. 507, 51^: 


4 4 The right to rent property is an incident of the 
title and possession, and since H. H. Herqn, the 
purchaser at the judicial sale, had neither the 
legal title nor the right of possession prior to the 


confirmation of sale, it follows that he was with¬ 
out authority to rent the premises. . . .” 

In Re Evans and Rogers, 22 Utah 366, 367: 

4 4 No one can he both principal and agent in 
making a contract. A transaction of that land is 


against public policy.” 

McLean Coal Co. vs. Long, 91 Ill. 617, 621: 


4 4 Here, appellee has only an equitable tiple and 
that never confers the right to sue at law.” 

Rowlett vs. Nash, 38 App. D. C. 598, 605: 

4 4 One who occupies the land of another in sub¬ 
ordination to that other’s title, and with his as¬ 
sent, becomes his tenant, so far, at least, as to 
estop him to deny the title. . . .” 

Alexander vs. Gardner, 123 Ky. 552: 

44 A tenant is one who occupies the premises of 
another in subordination to that other’s title and 
with his assent.” 

Best vs. Parsons, 207 Ala. 115, holds that: 

4 4 One who acted as an agent for the lessors in 
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making the lease has no such interest as permits 
the joinder of himself as a party complainant in a 
bill to enforce the covenant of the lease against 
subletting.” 

It will be noted that all of the foregoing authorities, 
and, it may be added, all the authorities that have come 
to the attention of counsel who are submitting this 
brief, presuppose title in the landlord. One having no 
title cannot be a landlord. Even one who has an equi¬ 
table interest in land has no authority to lease it and 
become a landlord, but the landlord is the one in whom 
is vested the legal title to the land. 

The appellant in the case at bar testified (R. 22) 
“that he was not the owner” and (R. 26) “that he had 
no interest in the rents collected by him . . . save 

a commission of five per cent; that after he collected 
the rents due ... he deducted his commission 
and credited the balance to the account of the respec¬ 
tive owners.” 

From the foregoing cited authorities, it is clear that 
plaintiff in error never was and never could be the 
landlord contemplated by Section 320 of Title 25 of the 
Code, which is quoted by plaintiff in error on Page 13 
of his brief, as Congress, in enacting that statute, used 
the word “landlord” according to its generally defined 
judicial and popular meaning, which necessarily pre¬ 
supposes a sufficient title in the person leasing prop¬ 
erty to warrant him in making the lease. One having 
no title whatsoever has no power or authority to make 
a lease and become a landlord. While it is true that 
by Section 225 of Title 18 of the Code, quoted by plain- 
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tiff in error on the same page of his brief, he 


might 


swear to a complaint in a landlord and tenant proceed¬ 
ing as an agent possessing knowledge of the f^cts, it 
is equally true that the statute contains no authority or 
power for the prosecution by him in his own name of 
an ejectment proceeding for possession of real prop¬ 
erty in which he has no interest or title whatsoever. 
The suit must be brought in the name of his principal. 
As was said in the case of Cunningham et al. ys. El¬ 
liott y 92 Ga. 159,160: 


a 


. . Their agent, by virtue of sec. 2207 of 
the Code, may commence and carry on a proceed¬ 
ing in their names to remove such obstruction, 
under sec. 738 of the Code, but he cannot institute 
and carry on a proceeding for that purpose in his 
own name, either individually or as agent; not in¬ 
dividually because he has no right, and not as 
agent because as a general rule, and this ease is 
not within any exception, the rights of principals 
must be enforced in their own names, sa 
where an agent conducts a proceeding in their be¬ 
half as where they conduct it in person.” 


In this connection it is also interesting to note the 
testimony of plaintiff in error quoted above. He has 
only a five per cent contingent interest in the amount 
of rent he may be successful in collecting. Tfiat in¬ 
terest accrues only in event of and at the time of col¬ 
lection. Therefore, at the time of the filing of the suit 
for possession of leased premises, he has no interest 
whatsoever in either the title to the property or tjhe un¬ 
collected rents due thereon. He, therefore, has no in- 
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terest in the subject-matter of the litigation entitling 
him to maintain suit in his own name. Furthermore, 
he is using the processes of the court for a purpose for 
which they were' not intended, in that he brings an 
ejectment proceeding for the purpose of collecting a 
money debt, and frankly admits that that is the pur¬ 
pose for which he institutes several hundreds of suits 
each year in his own name. 

INTEREST NECESSARY TO ENTITLE PERSON 
TO MAINTAIN ACTION AS PARTY 

Concerning the interest in the subject matter of liti¬ 
gation necessary in order to entitle one to maintain an 
action as a party, we submit the following: 

Thompson vs. Williams, et al., 49 App. D. C. 309, 
310: 


“The sufficiency of the notice is assailed. It 
was given by the trustees of an express trust in 
whom was vested the legal title. The action is at 
law and the holders of the legal title are the prop¬ 
er parties to sue for possession. Anson vs. Town¬ 
send, 73 Cal. 415,15 Pac. 49/ : ’ 

McLean Coal Co. vs. Long, supra: 

“Here, appellee had only an equitable title and 
that never confers the right to sue at law.” 

47 C. J . 25, Sec. 48: 

“Where the beneficial ownership and the legal 
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title to a chose in action or tangible property are 
separated, the beneficial owners rights njiay be 
protected by the bringing of an action to His use 
in the name of the legal owner as nominal o|r legal 
plaintiff.” 


Pittsburg, etcvs. Home etc., 183 Ind. 355, 365: 

•‘In view of the common law procedure, lie who 
was clothed with this legal title had the exclusive 
right of eviction, although the entire beneficial in¬ 
terest, wdth the equitable title was in someone 
else.” 


Yell vs. Snow, 24 Ark. 554: 

“It is a familiar rule that the action miist be 
brought in the name of the party in wh^m the 
legal interest in the contract was vested. ^1 Ch. 
PI. p. 2) which has been repeatedly recognized. 
. . . Upon demurrer the petition was h^ld in¬ 
sufficient, because in Jackson and Mills was Vested 
the legal title and right of action, and unless as¬ 
signed to the plaintiff (which, if done, should have 
been averred) there was no right of action in 
Mills alone.” 


Thompson vs. Black, 200 Ill. 465, 467: 


“The right of action at law is vested solely in 
the person having the legal interest. A beneficial 
plaintiff, or usee, whenever necessary for tjhe as¬ 
sertion of his rights, may bring an action £,t law 
for his use and benefit, but he must bring it 
name of the one having the legal title anc^ 
to sue.” 


in the 
right 
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Peck, et al, vs. H enrich, 167 U. S. 624, 42 L. Ed. 302, 
305: 


“But according to the common law, as generally 
recognized in the United States, . . ., and 

certainly as prevailing in the District of Columbia, 
an agreement by an attorney at law to prosecute 
at his own expense a suit to recover land in which 
he personally has and claims no title or interest, 
present or contingent, in consideration of receiv¬ 
ing a certain proportion of what he may recover, 
is contrary to public policy, unlawful and void, 


If it is contrary to public policy for an attorney at 
law to do these things it follows that it is equally 
against pubic policy for a real estate agent, who is not 
subject to the discipline applying to an attorney at 
law, to do them, and thus the appellant would, in fact, 
be authorized practically to engage in the practice of 
law by contracting with any number of property own¬ 
ers to litigate suits and actions for possession and re¬ 
covery of real property and, in fact, his owm testi¬ 
mony shows clearly that such is exactly what he did 
and was doing when the petition for adjudication in 
contempt was filed in the court below. 

In Koepple vs. Morris son, 84 Cal. App. 137; 257 Pac. 
590: 


disbarred attorney brought an action before 
a justice of the peace upon a claim which he ad¬ 
mitted was assigned to him for the purpose of col- 
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lection. The justice refused to permit him jfco pro¬ 
ceed with the trial. 

On appeal the Appellate Court held the judg¬ 
ment proper and affirmed it, stating that tlie only 
interest the plaintiff had in the subject matter of 
the action was the compensation, viz., th^ fruit 
of doing that which he had no right to do, fto wit, 
the practice of law/* 5 ' 

2 R.C. L. 52: [ 

4 4 NECESSITY THAT APPELLANT HAVE 
INTEREST IN SUIT. A cardinal principle, 
which applies alike to every person desirjng to 
appeal, whether a party to the record or not, is 
that he must have an interest in the subject mat¬ 
ter of the litigation, otherwise he can h4ve no 
standing on appeal. And not only must a party 
desiring to appeal have an interest in the particu¬ 
lar litigation, but his interest must be imniediate 
and pecuniary, and not a remote consequence of 
the judgment. The interest must also be sub¬ 
stantial, and a merely nominal party to the action 
■’cannot appeal.” 

Plaintiff in error sued for possession of real prop¬ 
erty in which he admittedly had no interest whatso¬ 
ever, and in which actions he admittedly appealed as 
agent for the person or persons having legal title. 
There was no question of title for the Municipal Court 
to decide', nor did it undertake to do so. Plaintiff in 
error did not raise any question of title in the lower 
Court, and, as said in: 
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In Re Securities Discount etc., 279 El. App. 70 (Af¬ 
firmed by Supreme Court of Elinois in October, 1935): 

“The right to punish an offender for Contempt 
of Court is a right inherent in the Municipal Court 
independant of any statute, and when the act con¬ 
stituting such contempt is committed in the pres¬ 
ence of the Court, it is direct contempt; and upon 
the court’s own knowledge, it may immediately 
punish the contemnor without filing of an infor¬ 
mation or affidavit or the entry of a rule to show 
cause. That the plaintiff in error was unlawfully 
engaged in practicing law and committed a gross 
fraud upon the Court in attempting to collect and 
in practicing before the Court the claim of Dr. 
Snell against the Bernhardts, is fully and com¬ 
pletely established by the Court’s order. That its 
conduct, as set forth in the draft order, consti¬ 
tuted direct contempt must be conceded.” 

The argument of plaintiff in error, on page 15 of his 
brief, appears to advance the theory that notwith¬ 
standing the Municipal Court learned of a fraud be¬ 
ing practiced upon it, it w^ould be estopped from doing 
anything except assisting the perpetrator of the fraud 
by entering a judgment by which the perpetrator 
thereof wrould reap a further advantage, simply be¬ 
cause the defendant in the case did not appear. The 
Kecord in the case shov r s clearly that there was no 
question of title iraised at any time, but, to the con¬ 
trary, that the plaintiff in error insisted in the court 
below in effect that he did not claim title to the prop¬ 
erty nor any interest therein and that he was only an 
agent on a five per cent contingent basis, but never- 


theless that the Municipal Court could not do an 
about it (R. 22 et seq.). 

Counsel submitting this brief have no knowledge of 
what the Municipal Court predicated its action upon, 
but believe the argument on this point appearing on 
page 16 of the brief of plaintiff in error is erroneous 
and that the draft order of the Municipal Coi^rt ap¬ 
pearing on page 16, et seq., of the Record sets forth 
in full detail, over the signature of the Court, thj facts 
upon which the Court’s action wms predicated.] The 
question was not raised by the tenant, but by a mem¬ 
ber of the Bar as amicus curiae and in behalf of all 
attorneys at law. Courts have universally hel<fi that 
such question properly can be raised in that mhnner, 
among the cases so holding being the following: 

Dworizen vs. Apartment House Owners, dtc., 38 
Ohio App. 265. ! 

TJnqer et al vs. Landlord’s etc., 168 Atl. 229 (N. 
J. 1933). ! 

Sloan vs. MitcheU, 168 S. E. 801 (W. Va.)j 

Paul vs. Stanley, 168 Wash. 371 (1932). j 

In Re Securities Discount Corp’n, 279 Illl App. 
70. 

Depew vs. Wichita Retail Credit Ass’n J (Su¬ 
preme Court, Kansas, March, 1935). 

In the Depew vs. Wichita, etc., case supra, in ja con¬ 
curring opinion filed by three of the Justices, it was 
said: 



“The duty of an attorney to bring such ^ sub¬ 
ject to the attention of the court, and the aiithori- 
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ty and duty of the court to take cognizance of the 
subject are undoubted.” 


A part of the opinion of the Hon. John Vander- 
werp, Judge of the Circuit Court of Muskegon Coun¬ 
ty, Michigan, in a decision rendered on February 14, 
1935, in the case of In Re George J. Bourassa, appears 
to be very pertinent to the case at bar, viz: 


“It seems to me that our Supreme Court has 
settled the question in the early case of Cobb vs. 
Judges, 43 Mich. 289, where it was said: 

‘Disbarred attorneys can no longer appear 
as attorneys in any court of record in this 
state, nor represent any person in court as 
attorney, agent or otherwise.’ 

“In that case the Supreme Court further said: 

‘If the constitution does not require parties 
to appear in court by regularly practicing at¬ 
torneys,! parties may appear by agents pos¬ 
sessing no legal qualifications or even ordin¬ 
ary intelligence, and of the worst possible 
character; they may be minors, and may even 
be persons who have been disbarred and re¬ 
moved by this court from practicing as at¬ 
torneys, possessing neither the legal nor 
moral qualifications for such a position, and 
yet they could appear as agents. They would 
possess the rights of attorneys but not be sub¬ 
ject to the responsibilities; their removal by 
the court, if they could be removed, would be 
a mere idle ceremony. Litigants might again 
employ them and authorize them to appear 
and represent their interests, so that persons 


who could not practice as attorneys could as 
agents, with equal rights and powers. Such 
could not have been the intentiofi of the 
framers of our fundamental law, olr of the 
people in adopting it. ’ J 

“If this court were to say that a collecior could 
take assignments and do all things necejssary to 
carry on litigation, it would open wide pie door 
to the allowance of disbarred attorneys |to prac¬ 
tice law, both in Justice Court and in this Court. 
A disbarred attorney might solicit the claim (pro¬ 
hibited to members of the profession), obtain an 
assignment, and as plaintiff carry on the litiga¬ 
tion, and later divide the spoils with the j;rue liti¬ 
gant. It is certain that if a disbarred Attorney 
can no longer practice in the courts of this state, 
in any capacity, one who has no legal qualifica¬ 
tions should not be so privileged. 

“It has been said: 

‘True intent of the parties, the r^al char¬ 
acter of the transaction, and not its fhrm and 
color, must be judged. There is no dispute of 
the fact that a claim for professional services 
can be assigned and suit brought thereon by 
the assignee, admittedly the real pari;y in in¬ 
terest, but such an assignment must fiot be in 
violation of law or in pursuance of ah unlaw¬ 
ful purpose.’ 

“Here the unlawful purpose readily Appears. 
Respondent admits he is not the real parj;y in in¬ 
terest, being only interested so far as his (fees are 
concerned. 

# # * # 

“An order may be made finding the respondent 
guilty of contempt of court, suspending sentence, 
however, during such time as the respondent shall 
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not directly or indirectly violate the provisions of 
law, concerning the illegal practice of law, in the 
future.’ 7 

The authority above cited is peculiarly applicable to 
the present controversy. It is obvious that plaintiff 
in error names himself as lessor of premises under his 
management in order to be able to carry on litigation 
in his own name and person relative thereto. He 
seems also to find it necessary to endeavor to impress 
this court by representing that dire consequences will 
result to the owners of property in the District of Co¬ 
lumbia, 4 ‘many thousands of whom are residents of 
various states and sojourners in foreign lands, and 
who are compelled to entrust the leasing of their prop¬ 
erties to others qualified in that calling” (Brief, p. 21), 
/ if the ruling of the court below is not reversed. He 
fails, however, to realize and advise this court that a 
non-resident or one absent from th eDistrict of Co¬ 
lumbia may employ an attorney to represent him as 
readily as he may employ a real estate agent, and that 
the fact that a person is a non-resident or absent from 
the jurisdiction does not authorize a layman to appear 
for him, even as a party plaintiff, in judicial proceed¬ 
ings and thereby do indirectly what he is not permit¬ 
ted to do directly, namely, engage in the practice of 
law without admission to the bar. 

The purpose of requiring those who. engage in the 
practice of law to be learned therein, of good charac¬ 
ter, and to conform to the ethics of the profession, is 
not for the benefit of the individqal lawyer, but for 
the protection of the public and to aid the courts in 
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the administration of justice. Lawyers ar^ officers 
of the court, and it is their duty to protect thje courts 
from practices such as those engaged in by jplaintiff 
in error. It is not a pleasant task for lawyers |to bring 
to the attention of the courts practices such as ^re here 
being considered, and those who do so receive jio bene¬ 
fit therefrom. That is the situation here, bui merely 
because a practice, which is unlawful and contrary to 
public policy, has been permitted to exist for a long 
period of time should be no deterrent to its correction 
when properly brought to the attention of the; courts. 

Section 272 of the Judicial Code authorizes ^nd em¬ 
powers parties to litigation to plead and manage their 
own causes personally or by the assistance of attorneys 
and counsellors wdio are permitted by law ancf by the 
rules of the courts to manage and conduct cases for 
others therein, but no authority is given to a layman, 
under the guise of being a party to a cause, to conduct 
the same when it is brought and conducted for the 
benefit of another, as is the case with the judicial pro¬ 


ceedings prosecuted in the Municipal Court of the Dis¬ 
trict of Columbia by plaintiff in error. Likewise, the 
rules of the Municipal Court provide that no person 
shall be permitted to appear therein in a representa¬ 
tive capacity, that is, as a representative of ^nother, 
unless he is a member of the Bar of the Supreme Court 
of the District of Columbia. That rule of the [Munici¬ 
pal Court is, it is respectfully submitted, designed to 
accomplish the same purpose therein as the section of 
the Judicial Code above referred to accomplishes in 
the United States Courts. BUT, if the plaintiff in 
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error is permitted to continue his practice, he will be 
enabled, by judicial proceedings brought in his own 
name for the benefit of others, to obtain judgments for 
possession of real property in which he has no title 
whatsoever, and to accomplish the collection of rentals 
in which he has no interest until subsequent to collec¬ 
tion, and then only a five percent contingent commis¬ 
sion. It is impossible, therefore, to distinguish his 
practice from that of a lawyer who appears and prose¬ 
cutes judicial proceedings for his clients on a contin¬ 
gent fee basis, but the lawyer is denied at least one 
privilege that plaintiff in error seeks to exercise, 
namely, the privilege of bringing such judicial proceed¬ 
ings in his own name and thus dealing with the sub¬ 
ject matter of the litigation as though it were his own. 
It would appear conclusive, therefore, that if an at¬ 
torney cannot engage in such practice a layman cer¬ 
tainly should not be permitted to do so. 

While the opinion of Mr. Justice Bailey in the case 
of Harman vs. Berry, mentioned so many times in the 
brief of Plaintiff in Error, goes only so far as to deny 
to the real estate agent the right to appear in and 
prosecute landlord and tenant proceedings in the Mu¬ 
nicipal Court for others in his own name, counsel writ¬ 
ing this brief, as has been indicated in the preceding 
pages, are of the opinion, and so represent to this 
Court, that he has no right, under the guise of being 
a landlord, to bring the proceedings in his own name, 
even by an attorney, irrespective of the fact that he 
may have made a lease as an agent on behalf of an 
undisclosed principal. We maintain that such is be- 
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yond the powers of an agent and that a principal can¬ 
not delegate such power to an agent and thereby make 
a landlord out of one not qualified by law to be such. 

It is respectfully but firmly contended by under¬ 
signed counsel that if the finding of the Municipal 
Court is reversed and the stamp of approval of this 
Court is placed upon the conduct of the plaintiff in 
error, there will be nothing to prevent him froin solic¬ 
iting business from the “many thousands ’ 9 of prop¬ 
erty owners, both in and out of the District of Colum¬ 
bia, and representing to them that he can and mil con¬ 
duct all litigation necessary in the handling of their af¬ 
fairs, including the collection by him of pnnnissory 
notes, open accounts and claims of every nature as well 
as rents. Likewise there would be afforded to every 
disbarred attorney the right to engage in the practice 
of law indirectly, and, as stated by the court in In Re 
Bourassi, supra, the disbarment of an attorney “would 
be a mere idle ceremony.” In the case just referred to 
there is a quotation, which we deem apt and appropri¬ 
ate herein, as follows: 

“True intent of the parties, the real character 
of the transaction, and not its form and color, 
must be judged. There is no dispute of the fact 
that a claim for professional services can be as¬ 
signed and suit brought thereon by the assignee, 
admittedly the real party in interest, but such an 
assignment must not be in violation of law or in 
pursuance of an unlawful purpose.” 

Plaintiff in Error procures rental agreements and 
leases in his own name, not because he has any [title to 
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the property, not because he claims any such interest, 
but in order that he may be thus enabled to institute 
judicial proceedings in his own name, conduct the 
cases himself, and thereby and in that manner deprive 
an attorney at law from receiving a fee for represent¬ 
ing the owner of the property in litigation in a court of 
record and also so that he may engage in the practice 
of law without being a member of the bar. 

If plaintiff in error filed only a few isolated cases 
and did not make a continuing practice thereof, the 
situation might not be so aggravated. However he 
states that he conducts in such manner “several hun¬ 
dred summary proceedings annually to recover posses¬ 
sion of properties where the tenant has been in default 
in the payment of rent, or where he has held over upon 
the expiration of his term;” and “that it has been his 
custom during this period of time to file and prosecute 
to a final conclusion such summary proceedings in 
proper person.” (R. p. 8) Furthermore, it is averred 
in the petition filed and admitted in the answer thereto 
that the method of plaintiff in error in collecting rents 
is “by having leases which were made prior to his em¬ 
ployment assigned to him, and by executing such leases 
or rental agreements in his own name as landlord 
where such were not made prior to his employment” 
and that “he holds himself out to the public as con¬ 
ducting a rental business and collecting rents for any¬ 
one who will employ him so to do” (R. pp. 4, 9). It 
thus appears that plaintiff in error engages in the 
practices complained of as a distinct business enter¬ 
prise and for the purpose of gain. Being a layman, he 


is permitted to solicit such business, to advertise for 
it, and to secure it in methods not available to members 
of the bar. 

i 

It is, therefore, respectfully contended by (founsel 
presenting this brief that the practices of the plaintiff 
in error encroaches upon the franchise of every prac¬ 
ticing attorney at law. As shown by the authorities 


cited herein, that is contrary to public policy and a 
fraud upon the courts of the District of Columbia, 
which would not be tolerated if engaged in by a mem¬ 
ber of the bar. Why, then, should a layman enjjoy the 
privilege of using the processes of the courts in a man¬ 
ner denied to one who has spent years fitting Ijimself, 
intellectually and morally, to appear in court in a rep¬ 
resentative capacity? J 

PRACTICES OF PLAINTIFF IN ERROR CON¬ 


STITUTE CONTEMPT 


“The reason for limiting the right to practice 
law is, first and foremost, the protection of the 
public.” (Memo, opinion of the court in Bat Ass’n 
vs. Richmond, Assoc'n of Credit Men, L^w and 
Equity Court of Richmond, Va., Part 11,1935.) 

A r.eal estate broker who drafts contracts, Options, 
deeds and mortgages in connection with rea} estate 
transactions, which he handles as a broker, is practic¬ 
ing law and guilty of contempt of court in sc| doing. 


{State, etc., vs. Abbey, No. 51, 740, Circuit Court, 
Wayne Co. Mich., 1934. Official citation to report not 


available.) 
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Likewise a real estate broker who advertises, among 
other things, the ‘-drawing of legal papers, deeds, con¬ 
tracts, leases, etc.” is engaged in the practice of law, 
as legal papers cannot be prepared without giving legal 
advice, and one so practicing is guilty of contempt of 
Court. (State ex Wei., vs. Ward No. 51, 808, Circuit 
Court, Wayne Co. Mich., 1934, official citation to report 
not available). 

A layman, an accountant, acting under power of at¬ 
torney from a client authorizing him to appear in a 
justice court, is guilty of contempt of court in so doing. 
(In Re Morse, 98 Vt. 85.) 


In the case of In Re Pace, 156 N. Y. S. 641, 645, the 
court said: 

“No one can practice lavr unless he has taken 
an oath of office and has become an officer of the 
court, subject to its discipline, liable to punish¬ 
ment for contempt in violating his duties as such, 
and to suspension or removal. It is not a lawful 
business except for members of the bar who have 
complied with all the conditions. . . . 

“. . . As it cannot practice law directly, it 
cannot indirectly, ... as that would be an 
evasion wdiieh the law will not tolerate. . . .” 

From the foregoing authorities, it seems conclusive 
that a layman who appears in court and prosecutes 
litigation for others contrary to the rules thereof is 
guilty of contempt of court, and should be punished 
accordingly. In the cases cited by undersigned counsel 
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substantial fines were levied against the offenders. 
See also the case of In Re Bourassi, supra. 

While perhaps discontinuance by plaintiff in error 
of the practices complained of, of which he was found 
guilty in the court below, might be of benefit to law¬ 
yers, that consideration is, comparatively, of po im¬ 
portance, and may be disregarded by the Cohrt in 
reaching a determination in this case. For, ap was 
said in Crain vs. Underwood, decided by Judg^ Mc¬ 
Kenna on February 11, 1935, in the District Cojirt of 
North Dakota: 

“We must remember that it is the public that 
the courts and the attorneys generally are frying 
to protect. It perhaps would not hurt the! legal 
profession at all to permit men like Mr. under¬ 
wood to draw all kinds of instruments such! as he 
has drawn, including wills, because it makes more 
business for the attorneys. The errors that real- 
estate men, justices of the peace, notaries public 
and banks and insurance agents make in the prep¬ 
aration of instruments perhaps builds up a far 
more lucrative business for the lawyers than the 
small fees which the lawyers would get for draw¬ 
ing these instruments. The lawyers may be ac¬ 
cused of trying to draw all this small business of 
drafting instruments into their own pockety. But 
it seems to the Court that the Bar should tbe big 
enough and broad-minded enough to bea| such 
criticism for the protection of the public .’ 9 j 

Counsel who present this brief cite the foregoing as 
a justification, in part at least, for their conduct in try¬ 
ing to stop the plaintiff in error and other real | estate 
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agents from engaging in the practices complained of in 
the court, below. Lawyers have been accused of selfish¬ 
ness and of not being able to compete with laymen. We 
respectfully request the Court to disregard wholly the 
question of what financial benefit may result to the 
members of the bar from a discontinuance of the prac¬ 
tices complained of below. We do, however, desire 
this Court, if it shall see fit to do so, to clarify the situ¬ 
ation as far as possible and to determine whether or 
not the plaintiff in error may continue the practices in 
question. So that this Court may have before it the 
views of the Supreme Court of the District of Colum¬ 
bia, as expressed by Mr. Justice Bailey in the case of 
Harman vs. Berry, we quote below in full his memoran¬ 
dum opinion therein: 

‘ 4 It is conceded by the defendant that the plain¬ 
tiff has the right to maintain this action. 

“I think that the defendant has the right, in 
the conduct of his business, to fill out deeds, leases, 
notes and other papers of their nature, using 
forms which have been prepared by his counsel, 
and that under modern conditions and practices, 
that conduct does not amount to the practice of 
law\ 

“However, the defendant holds himself out to 
the public as conducting a rental business and col¬ 
lecting rents for anyone who may employ him. 
His manner of so doing is by having leases, which 
have already been made, assigned to him, and by 
executing new leases in his own name, when they 
have not been made before his employment or in 
rent, he himself files pleadings in his own name 
renewal of old ones. When a tenant fails to pay 
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in the Municipal Court to oust the tenant ljmless 
he shall pay the rent before eviction. Whilp it is 
true that an agent under certain circumstances 
may bring suit in his own name, the practibe, as 
in the instant case, of doing this for anyone who 
may employ him, and engaging in the business of 
collecting rents by eviction proceedings in court, 
when he is not the owner of the leased property, 
is, in my opinion, the act of practicing lavf, and 
the plaintiff is entitled to have the defendant en¬ 
joined from continuing in this practice— 
Bailey, J.” ! 

The decree in that case is printed on Page 5 pf the 
Record herein. 

CONCLUSION 

It is, therefore, respectfully but firmly maintained 
by the undersigned that the decision of the lowerj court 
is correct and should be affirmed. 

Respectfully submitted, 

Richard A. Haemal, 
Richard L. Merrick, 

John G. Epaminonda, 
Attorneys for Richard A. Harman, 
a Member of the Bar, etc,\ 
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FOR THE DISTRICT OF COLUMBIA. | 
October Term, 1935. 


No. 6564. 


Jesse L. Heiskell, 
Plaintiff in Error, 


v. 

Robert Mozie. 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF ON BEHALF OF THE BAR ASSOCIATION 
OF THE DISTRICT OF COLUMBIA AS AMICUS 
CURIAE. 


ABBREVIATED STATEMENT OF FACTS. 

Jesse L. Heiskell, the plaintiff in error, appeals from 
an order of contempt signed by one of the judge$ of 
the Municipal Court. 

He is engaged in the real estate business, in connec¬ 
tion with which he collects rents for owners. Follow- 
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ing his usual practice, in this case he entered into a 
written agreement with the occupant of the premises. 
Heiskell executed the agreement, although he was agent 
for the owner, an undisclosed principal. Heiskell did 
not have title to the property, nor did he have any in¬ 
terest in it or the rents therefrom, excepting his com¬ 
mission of 5 per cent on such rents as are actually col¬ 
lected. 

Although not a member of the bar of the Supreme 
Court of the District of Columbia, Heiskell in this case, 
as he had done in a large number of similar cases, ap¬ 
peared in open Court, without counsel, to prosecute 
the cases to final judgment. 

Rule 22 of the Municipal Court provides: 

“No person shall be permitted to appear in a 
representative capacity in any cause except for 
the purpose of securing a continuance, or sign 
pleadings, writs, or other papers filed in the Court, 
except he be a member of the bar of the Supreme 
Court of*the District of Columbia.” 

At the hearing on the contempt rule, Heiskell ad¬ 
mitted that he was acquainted with the decree of Mr. 
Justice Bailey in the case of Harman v. Berry, Equity 
Cause number 57,774 in the Supreme Court of the Dis¬ 
trict of Columbia, which provides in part as follows: 

‘ 4 That the defendant, J. McKenney Berry, is 
hereby permanently enjoined and restrained from 
filing and conducting in the Municipal Court of 
the District of Columbia landlord and tenant com¬ 
plaints for recovery of possession or collection of 
rents in cases where the defendant is not the owner 
of the real estate involved therein, or the owner 
of the legal and equitable title to the rentals there¬ 
from, unless said proceedings shall be filed and 
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conducted on his behalf by a member of thb bar 
of the Supreme Court of the District of Colum¬ 
bia. ’ 9 

This Court has had the benefit of briefs and or^l ar¬ 
gument on the several questions involved in this case; 
but the Bar Association of the District of Columbia 
feels that in view of the vast interest which the public 
has in the administration of justice it should liipit its 
brief to w’hat we conceive to be the substantive question 
involved in this case, viz: “May a layman engage in 
the practice of law upon the pretext of appearing in 
proper person when in fact and in law he is merely an 
agent.’ 9 

EFFECTS UPON THE ADMINISTRATION OF 
JUSTICE BY THE UNLAWFUL PRACTICE OF 
THE LAW. 

I 

The public is dependent upon the courts and ppon 
lawyers for the administration of justice. Within the 
last few years, there can be little doubt that justice has 
been more satisfactorily administered than thereto¬ 
fore; and the public has evidenced increased respect 
and confidence in its administration. There may be 
many reasons for this. Several will be mentioned. 

Courts have increased their usefulness by bringing 
their business current. No better example coul|I be 
given than the courts of our own jurisdiction vdiere 
delay in the trial of issues is no longer a substantial 
factor in determining the settlement values of cases. 
If there could be any argument about the tremendous 
value of the outstanding accomplishment of the Courts 
of the District of Columbia in bringing this about, it 
would be immediately answered by the lawyer^ of 
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Washington who are constantly in touch with those 
who will or must litigate. It is submitted that every 
proper means should be employed to maintain this 
highly satisfactory condition of affairs; and that not 
least among them is the necessity of having the busi¬ 
ness of the Court presented to it by those who are 
trained and qualified in the practice of the law. No 
issue is taken with the statutory safeguard permitting 
a person to appear in proper person before Federal 
courts to prosecute his own case. But we ardently 
deny that such protection at common law or by statute 
(as contended in appellant’s brief) was ever intended 
to be extended to one in Heiskell’s situation. His 
clients are of the property owner class; whereas the 
rule primarily protects the man who cannot afford 
counsel. Heiskell’s property rights are not involved; 
and the rule is designed to give one the right to plead 
his own case. Heiskell is in a business which ethically 
permits solicitation, and he files landlord and tenant 
cases in large numbers; and who can say that the rule 
or statute was ever intended, or intended ever, to ex¬ 
tend rights and privileges under such circumstances. 
Can it be said that a judge of the Municipal Court, 
making the effort to maintain that Court on a current 
basis, must permit laymen to practice law before him 
on a wholesale basis on the thin excuse that thev are 
appearing in proper person? 

Lawyers, out of court to a larger degree than in 
court, have a tremendous influence upon the admin¬ 
istration of the law. Of late, the tendency has been to 
be more selective in permitting admissions to the bar. 
Educational requirements have been raised, bar exam¬ 
ining committees have been reorganized on a more 
business-like basis, and the moral qualifications of ap- 
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plicants more carefully investigated. Likewise, griev¬ 
ance committees have felt the obligation to be !more 
active. As a local attorney recently put it, “The law¬ 
yers will wash their own dirty linen.’’ 

As part and parcel of this response to the public de¬ 
mand for a more satisfactory administration of justice, 
the Courts, the American Bar Association and state 
and local associations have launched a broadside 
against the insidious encroachment upon the field of 
responsibility of the legal profession by laymen! and 
lay agencies. Notaries public draw deeds, leases' and 
wills. Insurance adjusters draw releases, advise i per¬ 
sons as to the doctrine of last clear chance and other¬ 
wise engage in the practice of the law. Collection 
agencies do a multitude of things involving the unlaw¬ 
ful practice of the law, such as effect compositions, give 
advice as to the running of the statute of limitations, 
draft pleadings, file suits and, as assignee, attempt to 
prosecute the suits to judgment by claiming to appear 
in proper person when, as Heiskell in this case, fheir 
only interest is a commission, the earning of which is 
contingent upon making a collection. (In re Bour^ssa, 
infra) To this list may also be added real es|tate 
agents, banks, trust companies, automobile and other 
service associations, and many others. 

It may be that the lawyers benefit by the giving* of 
legal advice by laymen, in that large fees from litiga¬ 
tion are substituted for small fees earned in drafting 
legal documents; but there can be no doubt that the 
public is the loser. 

If this is true, the question can fairly be asked, why 
is it that people do not always go to lawyers for lqgal 
business. The answer is that the lay agencies adver¬ 
tise and solicit, whereas as a matter of profession 
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ethics the lawyer must wait for the business to seek 
him. 

With the realtor, the bank and trust company and 
the adjustment and collection agencies, the securing of 
a client or customer is a matter of making a business 
44 deal.’' Profit 1 to the lay agency, irrespective of the 
interests of the customer or client, is too often the 
guiding motive. There is so frequently absent that 
sense of duty which impels a lawyer to place his 
client's interests ahead of his own. 

Much of the above may at first seem beside the point 
immediately involved in the case before the Court, but 
it is respectfully insisted that it is not. There is more 
to this case than the mere consideration of what con¬ 
stitutes an appearance in proper person. The broader 
question is whether lay agencies may practice law un¬ 
der various pretexts, such as the one adopted by Heis- 
kell in his effort to persuade the Court he is appearing 
in proper person. This same proposition was urged up¬ 
on the Court in fhe case of In re Bourassa in the Circuit 
Court of Muskegon County, Michigan, decided on Feb¬ 
ruary 14,1935 (official citation to report not available). 
The Court said: 

4 4 The facts show that Bourassa, prior to notifica¬ 
tion by the Bar Committee, had appeared for 
others in Justice Court, obtained writs for them, 
and by his acts actually engaged in law business; 
that, however, since notification of the illegality of 
his acts, and by reason of advices which he 
thought he might rely upon, he has obtained as¬ 
signments of accounts, for the purpose of collec¬ 
tion, which business he is in, and then as the pur¬ 
ported real party in interest, has brought and car¬ 
ried on suits in his own name as party plaintiff. 
While the assignment is legal in form, the sub- 
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stance and purpose of it is admittedly to carify on 
the practice of attending to the details of litiga¬ 
tion for another, it being shown that the assign¬ 
ment is not a bona fide purchase by him.” j 

Again, in the case of Washington Bar Association v. 
Knapp, decided April 9, 1935, in the Superior Coiirt of 
Pacific County, Washington, (official citation not Avail¬ 
able), the Court said: j 

4 4 It is my view that assignments merely foil* col¬ 
lection are not meant to be included in the right of 
a litigant to conduct his own case—especially ’ivhen 
claims are assigned to collection agencies in large 
numbers, resulting in numerous suits. If such 
assignees, not being licensed attorneys, can bring 
and conduct these assigned cases in a justice or 
superior court, then by the ruse of an assignment 
they can practice law without limitation * * 

To the same effect, are the cases of People v. Thf Se¬ 
curities Discount Corporation, 279 Ill. App. 70 (1035); 
Berk v. State, 225 Ala. 324 (1932); Koepele v. MMorri¬ 
son, 84 Cal. App. 137 (1927); Cahill v. Lee, 55 Md. 319; 
In Re Morse, 98 Vt. 85; In Re Bailey, 50 Mont. j365; 
B.est v. Parsons, 207 Ala. 115, (1922); The People ex 
rel The Chicago Bar Association, Relator v. The Chi¬ 
cago Motor Chib, filed October 7, 1935, and reported 
in The Daily Record, Baltimore, Maryland, October 
23rd, 1935. 

IT IS FOR THE PROTECTION OF THE PUBLI(|! AT 
LARGE THAT THE RIGHT TO PRACTICE 
LAW SHOULD BE RESTRICTED TO THOSE 
DULY QUALIFIED. 

I 

Judge Crane, in the case of People v. Alfani\ 125 
N. E. 673, dealing with this basic proposition saiA: 
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“The reason why preparatory study, educa¬ 
tional qualifications, experience, examination, and 
license by the courts are required, is not to protect 
the bar, as stated in the opinion below, but to pro¬ 
tect the public. Similar preparation and license 
are now demanded for the practice of medicine, 
surgery, dentistry, and other callings, and the list 
is constantly increasing as the danger to the citi- 
zen becomes manifest, and knowledge reveals how 
it mav be avoided. 

9 / 

“Why hhve we in this state such strict require¬ 
ments for admission to the bar? A regents’ cer¬ 
tificate or college degree, followed by three years 
in a law school or an equivalent study in a law 
office, marks the course to a bar examination, which 
must finally be passed to entitle the applicant to 
practice as an attorney. Recognizing that know¬ 
ledge and' ability alone are insufficient for the 
standards of the profession, a character commit¬ 
tee also investigates and reports upon the honesty 
and integrity of the man, and all of this with but 
one purpose in view, and that to protect the public 
from ignorance, inexperience, and unscrupulous¬ 
ness.” 

In the case of the Rhode Island Bar Association v. 
American Service Association, et al,, decided by the 
full bench of the Supreme Court of that state on May 
9, 1935, it was 1 said after exhaustive consideration of 
the matter— 

“The practice of law is affected with the public 
interest. It is, therefore, the right and duty of 
the state to regulate and control it for that the pub¬ 
lic welfare will be served and promoted. Assur¬ 
ing protection to duly licensed attorneys and 
counsellors against the invasions of their fran¬ 
chise by unauthorized persons is only incidental 
or secondary to this primary purpose. Great and 
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irreparable injury can come to the people,' and 
the proper administration of justice can be pre¬ 
vented, by the unwarranted intrusion of unau¬ 
thorized and unskilled persons into the practice 
of the law.” 

Again in the unreported case of Bar Association v. 
Richmond Asociation of Credit Men in the Law and 
Equity Court of Richmond, Virginia, decided in j.935, 
the Court dealing directly with this matter said: j 

“The reason for limiting the right to practice 
law is, first and foremost, the protection of the 
public. As the general public must necessarily be 
ignorant, to a large extent, of the lawyer’s qualifi¬ 
cations, it is to the public interest and safety that 
before being permitted to engage in the practice 
of law, he should pass certain tests as to learning 
and knowledge. In this connection it is pertifient 
to say also that the time of the courts would be 
unnecessarily consumed if ignorant and unskilled 
pleaders and practitioners were allowed to Con¬ 
duct the cases in court.” j 

It was stressed by plaintiff in error at the tim^ of 
argument that inconvenience would result to land c)wn- 
ers who were permanently or temporarily away flrom 
the District of Columbia if the practice of plaintiff in 
error was discontinued. This position is not well 
taken for by far the greatest amount of rental prop¬ 
erty in the District of Columbia is handled by real es¬ 
tate firms with leases in their names, such as the B. F. 
Saul Company and H. L. Rust Company, who collect, 
manage and generally care for the property for the 
owner, but who, when a legal matter with respect to 
the property arises, such as the necessity for filing suit 
for the possession of the premises, turn them ovei[ to 
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counsel to handle. This arrangement is economical 
and efficient and inures to the benefit of all concerned. 

The true office and function of plaintiff in error, it 
is submitted, was that of an agent serving as best he 
could the needs of his principal, the owner of the prop¬ 
erty and by whom he was paid. He has only such au¬ 
thority as that given him by his principal and is en¬ 
titled neither to the possession of the property, nor the 
rent thereof as against his principal. Can it, therefore, 
be said that by assigning to him a lease for the prop¬ 
erty and agreeing to pay him a commission on the rent 
received therefrom, the substantial relationship of the 
parties was changed and he became the real party in 
interest? He was, it is submitted after the assignment, 
simply no more and no less than an agent for an un¬ 
disclosed principal. 

The device of assignment could not change the true 
character of their relationship for as was said in the 
case of Mugler v. Kansas, 123 U. S. 661: 

“ * * ** Courts are not bound by mere forms, 
nor will they be misled by mere pretenses. They 
are at liberty—indeed, are under a solemn duty, 
to look at the substance of things * * * .” 

THE PLEADINGS AND ISSUES IN LANDLORD 
AND TENANT CASES ARE TECHNICAL, 
MAKING ASSISTANCE TO THE COURT BY 
COUNSEL ADVANTAGEOUS. 

An examination of the original complaint filed in the 
Municipal Court (R. pp. 1, 2) will perhaps be of value 
in determining whether or not its preparation, and the 
trial of the issues thereunder, require the application 
of knowledge of the law. This complaint, it must be 
assumed, was prepared by the plaintiff in error, or at 
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his direction, because there is affixed thereto no sig¬ 
nature of a member of the bar. The Complaint begins 
as follows: i 

4 4 Your complaint, Jesse L. Heiskell, being Ifirst 
duly sworn according to law, states that he is 
entitled to possession of the premises.’’ 

When the complainant made this statement it is be¬ 
lieved he stated a conclusion of law. Why is he en¬ 
titled to possession of the premises? He can be en¬ 
titled to possession only for some reason which is a 
sufficient one in law. Therefore, before such an ^le¬ 
gation can be reliably made the facts in the case must 
be in conformity with the law. Therefore, it would ap¬ 
pear that only one learned in the law would have suffi¬ 
cient qualification to state a conclusion that a pefson 
is entitled to invoke the aid of a court of competent 
jurisdiction for the possession of property. | 

Later in the same complaint appears the following 
words: 

4 4 and that the same is unlawfully detained from 
him” | 

In what unlawful manner are the same detained? 
Unlawfully means the premises are detained contrary 
to law. To what law? Obviously, must be meant the 
law regulating the relationship of landlord and tenant. 
Is the plaintiff in error, a layman, entitled to construe 
the law in this regard respecting the rights of someone 
other than himself since he is not the real owner of the 
property sought to be possessed? 

Later in the said complaint are found these wo^ds: 

44 and held without right by the defendant” 
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Could anyone other than one learned in the law re- 
liably make this statement? The defendant might pos¬ 
sess many rights. Perhaps there is no valid landlord 
and tenant relationship; perhaps some notice to quit 
required by statute has not been served; perhaps a 
notice to quit, if served, has not been served in ac¬ 
cordance with the decisions of this Court construing 
the law with reference thereto. To say that the defen¬ 
dant is “without right” states a legal conclusion which, 
if facts later develop to be unsound, might result in 
the entire proceeding being dismissed by the trial 
court and as a result of which the owner of the prop¬ 
erty would ultimately bear anv attendant loss. It can 

V •/ * 

even be conceived that an injudiciously instituted pro¬ 
ceeding of this kind might result in some counter ac¬ 
tion being taken by a defendant against the true owner 
and to which such owner might be without a defense 
that such action as had been taken against a defendant 
was taken upon the advice of counsel after he had laid 
before such counsel a full disclosure of all the facts in 
the case. It is not believed such a defense would be 
open to one who had allowed an original action to be 
taken on the advice of a real estate agent before whom 
he had disclosed all of the facts in a given case. 

Later in the said complaint are the following words: 

“to whom the complainant had heretofore rented 
the said premises as a monthly tenant” 

What is a monthly tenant? Wliat is the difference 
between a monthly tenant and one holding by suffer¬ 
ance, or one existing at the will of either party? Can 
anyone other than one learned in the law reliably dis¬ 
tinguish the same? Does not the conclusion “monthly 
tenant” result from the application of given facts to 
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that form of tenancy which is so designated in lpw. 
Suppose in this complaint the plaintiff had made j an 
error of law in stating the form of tenancy. The ijeal 
owner of the property would be the loser, not ithe 
plaintiff. j 

Later in the said complaint appear these words): 

‘ ‘ Complainant therefore prays that a Summons: 
be issued commanding the defendant to appear 
and show cause * * * ” 

The complainant since he is acting with reference to 
property of which he is not the owner really acts in 
fact on behalf of another. Therefore, he places hijm- 
self in the position of praying the court to require t|he 
defendant to appear and show cause. In order to 
properly request a court to require one to appear ayd 
show cause there must be a representation to the coiirt 
that some right has been disturbed. To determine 
whether a right has been disturbed requires a knowl¬ 
edge of what rights exist and wherein there has be^n 
a violation thereof. This, it is submitted, is the exclu¬ 
sive function of a member of the bar. J 

CONCLUSION. 

It is respectfully submitted that the maintenance df 
a wise and sound public policy demands that the action 
of the lower court be affirmed to the end that the prac¬ 
tice typical of Heiskell’s be discontinued, and th^t 
there be an enunciation by this Court which will servte 
to stop those who seek by schemes and devices thp 
right to engage in the practice of the law without hay¬ 
ing been qualified by, and become fully responsible td, 


14 


the Supreme Court of the District of Columbia, its Bar 
Examining and Grievance Committees. 

Respectfully submitted, 

"Walter M. Bastian, 

H. Winship Wheatley, 

John D. Sadler, 

Jakes E. Artis, 

Jakes C. Wilkes, 

Attorneys for the Bar Asso¬ 
ciation of the District of 
Columbia . 




